UNIVERSITY OF ZIMBABWE
FACULTY OF LAW

Submitted in partial fulfilment of the
requirements of Master of Laws in International Law (LMIL)

Compliance With Judgments Of The African Court On Human And Peoples’ Rights:
A Case Study Of Tanzania And Rwanda With Lessons From The Inter-American And
European System.

KELVIN TINASHE KABAYA
LL.B (UZ)
Registration Number: R141854C
Supervisor
DR TARISAI MUTANGI

LL.D (International Human Rights Law (UP), LL.M (Human Rights & Democratisation)
(UP), LL.B (UZ)

Harare, July 2022

Declaration



| KELVIN TINASHE KABAYA, hereby declare that this thesis is my original
work (except where acknowledgements indicate otherwise) and that
neither the whole work nor any part of it has been, or is being, submitted
for another degree in this or any other university. | authorise the
University to reproduce for the purpose of research either the whole or
any portion of the contents in any manner whatsoever.

Signed:

1 August 2022

Acknowledgements



Dr Tarisai Mutangi

| express my sincere gratitude to Dr Mutangi who supervised this thesis. |
especially appreciate the guidance, criticism and feedback throughout
the research of this thesis. Dr Mutangi is an International expert on
compliance with International human Rights Law in Africa and his
guidance is mostly appreciated.

Dr Justice Alfred Mavedzenge

When | was struggling to conceptualise a topic, Dr Justice gave me
assurance and tools which enabled me to come up with this research. |
am grateful for the insights.

Arnold Tsunga

A towering figure in my professional life, reassuring, confidence booster
and a source of wisdom. Thank you AT.

Charles Clint Chimedza
A brother and confidante. Thank you.

To my wife Panashe and son Atida, | dedicate this work to you. My source
of strength and comfort.



CONTENTS

CHAPTER 1-BACKGROUND AND INTRODUCTION 3
PROBLEM STATEMENT 5
RESEARCH QUESTIONS 5
METHODOLOGY 5
LITERATURE REVIEW 6
CHAPTER SYNOPSIS 8
INTRODUCTION 9

The African Court on Human and Peoples’ Rights: Historical origins and legal framework
for compliance. 9
Compliance Legal Framework 11
Mapping resistance against the African Court 13
Defining compliance 14
Categories of Compliance 14
Theories of compliance with international law 16

Disaggregating factors influencing compliance with judgments of Human Rights Tribunal

24
CHAPTER CONCLUSION 28
CHAPTER 3: WHAT IS THE STATUS OF COMPLIANCE WITH JUDGMENTS OF THE AFRICAN COURT
IN TANZANIA & RWANDA? 29
INTRODUCTION 29
The case of Tanzania: Compliance with judgments of the African Court on Human and
Peoples’ Rights 29
The case of Rwanda: Compliance with judgments of the African Court on Human and
Peoples’ Rights 35
Zimbabwe’s compliance conundrum with International tribunals 39
CHAPTER CONCLUSION 40
CHAPTER 4: LESSONS FROM THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS SYSTEMS42
Introduction 42
The European Court of Human Rights: Historical Origins 42

Compliance Legal Framework of judgments of the European Court of Human Rights 45



Trends, Challenges and Opportunities: Compliance with judgments of the European Court

of Human Rights 48
The Inter-American Court of Human Rigjhts: Historical origins 50
Compliance Legal Framework 51

Trends, Challenges and Opportunities in compliance with judgments of the IACtHR 53

CHAPTER CONCLUSION 60
CHAPTER 5: SUMMARY OF FINDINGS, RECOMMENDATIONS & CONCLUSION 61
Introduction 61
Summary of Major findings Chapter 2 62
Summary of Major findings in Chapter 3 63
Summary of Major Findings in Chapter 4 63
RECOMMENDATIONS 64
CONCLUSION 68

BIBLIOGRAPHY 68



CHAPTER 1-BACKGROUND AND INTRODUCTION

Effective judicial remedies lie at the very heart of the International Human rights
system. An effective judicial remedy is one that offers a victim redress for violations
of his rights. Legally-binding judgments of international human rights tribunals play
this critical role. They contribute to setting standards by providing authoritative
interpretation of rights and obligations in international human rights instruments.’

However, unlike domestic legal systems which have coercive mechanisms for
enforcement of domestic judgments, International tribunals depend on compliance by
states of their judgments. International Human rights courts cannot seize assets of
non-complying statesor order the arrest of non-complying states for contempt.? Thus
notes that, “The practical consequences of International Human Rights Courts rulings
thus depend on actions taken within the political and legal systems of respondent
states and prompt implementation cannot be taken for granted.”?

For purposes of this thesis, it is pertinent to note that the African Court on Human
and Peoples’ Rights (hereinafter referred to as “The African Court”) faces a similar
predicament on compliance with its judgments. As this study will illustrate, several
factors account for the non-compliance with judgments of the Court.

The Court was established through the Protocol to the African Charter on Human and
Peoples’ Rights adopted on 10 June 1998 (The African Court Protocol). The Court was
established several years after the formation of the Organisation for African Unity and
the adoption of the African Charter on Human and Peoples’ Rights in 1981. The
Court’s decisions are legally binding between parties inter se.“The Court’s relationship
with the African Commission on Human and Peoples’ Rights (The Commission) is one
of complementarity.” The Court was established as response to claims that the

' T Mutangi, An Update on Compliance BY Zimbabwe with decisions and judgments of
International Human Rights Judicial and Quasi-Judicial Bodies, University of Zimbabwe Law
Journal, 2018.

2 AT Guzman, ‘International tribunals: A rational choice analysis’ (2008) 157 University of
Pennsylvania Law Review 171, 179

3 0 Stiansen, ‘The Politics of Compliance with International Human Rights Court Judgments’
(published DPhil thesis, University of Oslo, 2019)
“Rule 61 (5) of the Rules of the African Court on Human and Peoples’ Rights as read with

Article 30 of the Protocol.
Article 2 of the Protocol to the African Charter on Human and Peoples’ Rights on the
establishment of an African Court on Human and Peoples’ Rights 1998/2004.



effectiveness of the African Human Rights system was limited by the absence of a
judicial institution with capacity to issue binding judgments.¢

In enforcing human rights in the African system, the Court’s work is complemented by
other institutions such as the Commission, the Africa Union, The African Committee of
Experts on the Rights and Welfare of the Child.

Despite the existence of these legal and institutional frameworks under the African
human rights system, there remains a wide gap between judgments and
recommendations, and compliance with same. Several scholars have attempted to
answer the broad question of non-compliance with judgments of international
tribunals giving rise to two broad conceptual frameworks, namely, constructivism and
rational choice theories.

The context of resistance against judgments of the African Court can also be analysed
within the framework of the above mentioned conceptual frameworks. It is pertinent
to note however, that the Court operates in a continent where a variety of
governance systems exist. The continent is home to authoritarian states as well as
well-established democracies. Serious governance challenges permeate the African
landscape, from internal armed conflicts, unconstitutional changes in government and
weak state institutions. These generally intersect to create very little will to comply
with judgments of the Court.

The lack of compliance with judgments of the Court is however, unsurprising. The
Commission, which was in existence prior to the Court, faced and continues to face
serious levels of non-compliance with its recommendations. The Court was therefore
established against the backdrop of a lack of commitment by States to comply with
the recommendations of the Commission.

The question that may also arise is the meaning and scope of the concept of
compliance. What factors are indicative of compliance? What factors influence
compliance/non-compliance with judgments of the Court? This thesis endeavoured via
the aid of compliance theories, to explain the several factors which influence
compliance with the Court’s judgments.

Specifically, the thesis assessed Tanzania and Rwanda’s state of compliance with
judgments of the Court. Whilst Tanzania initially appeared to comply with judgments
of the Court, it later on engaged in a series of non-compliance which culminated in its
withdrawal of its declaration under Article 34 (6) of the Protocol to the Court. As at
the time of writing of this thesis, Tanzania has the highest number of reports of

¢ A. Etuvoata ‘The Role of Civil Society in improving Compliance with the decisions of the
African Human Rights Supervisory Mechanisms (published thesis, University of Pretoria, 2019)



non-compliance with judgments of the Court.” This is notwithstanding the fact that
Tanzania is the host state for the Court. The judgments of the Court touched on
Tanzania’s electoral and criminal justice system. It would appear that the basis for
Tanzania’s resistance was the fact that the judgments struck right at the heart of
Tanzania’s constitutional order and public policy.

Similarly, Rwanda’s lack of compliance with judgments of the Court is well
documented. The context of this resistance appears to be the Court’s judgments
which have struck at highly sensitive areas of Rwanda’s past-The Rwandan Genocide
of 1994. Some have argued however, that Rwanda’s open defiance of the Court’s
judgments mirrors the closure of civic space at the domestic level.®

PROBLEM STATEMENT

Since its establishment, the Court has delivered several judgments. The judgments
have been in different forms, from those sounding in money to orders of law review.
The problem has been that African states and by illustration, Tanzania and Rwanda
have not complied with many judgments of the Court. As this thesis demonstrated,
quantitatively the percentage of the total number of judgments complied with as a
fraction of the total number of judgments handed down by the Court remains low.
Several factors may explain the context of resistance to the Court’s decisions.

RESEARCH QUESTIONS

The major question this study sought to answer was,what is the status of compliance
with judgments of the African Court by Tanzania and Rwanda and what factors
influence the extent of compliance? In answering the main question above, several
sub-questions were addressed below:

a. What is meaning of the concept of compliance?

b. What factors influence State compliance with judgments of the Court?

c. What is the status of compliance with judgments of the Court in Tanzania and
Rwanda?

d. What recommendations can be made to strengthen compliance with judgments
of the African Court on Human and Peoples’ Rights?

"Activity Report of the African Court on Human and Peoples’ Rights 1 January-31 December
2021.
8Etuvoata (né above)



METHODOLOGY

Desk research: The research utilised desk research as the main methodology
primarily because of the research questions asked which require an analysis of
scholarly work.

Quantitative and Qualitative research: The study also made use of the quantitative
and qualitative research method mainly because it involved aggregating and
disaggregating data to assess the state of compliance with judgments of the Court.
The use of tables and or charts will illustrate compliance with judgments across states
and human rights systems.

Comparative research method: The thesis also adopted the comparative research
methodology. Comparisons were drawn with the Inter-American and European human
rights Systems. The value of the comparator lies in the relatively high level of state
compliance in the two systems from which the African system can draw lessons. The
Inter-American system in particular, is similar in many respects to the African system
and also faced compliance issues in its formative years. Great value was thus drawn
from the Inter-American and European systems on how to improve compliance with
judgments.

LITERATURE REVIEW

There is a plethora of scholarly work on theories of compliance with international law
generally. As already highlighted above, the thesis sought to answer several research
questions on the state of compliance with judgments of the Court. The Literature
review which follows here is based to some extent on the research questions above.

The concept of compliance has been defined by several scholars. Liwanga posits that
despite varying definitions of this concept, compliance can be classified into three
broad categories namely, non-compliance, partial compliance and full compliance.’
However, this classification still does not define with precision what the concept
means. Mutangi holds that in simple terms, compliance refers to the process and
action taken by a state in order to remedy the state of affairs found inconsistent by a
tribunal or court, with that state’s international obligations.™

° RC Liwanga, From Commitment to Compliance: Enforceability of Remedial Orders of African
Human Rights Bodies, Brooklyn Journal of International Law, Volume 41, Issue 1, 2015.
""Mutangi (n1 above)



With regard to the state of compliance, it has been argued that measuring the rate of
compliance is a complicated process due to the fact that it depends on the nhumber of
cases analysed and number of compliance reports used, among other factors."
Compliance rates are not always static for a Court.

There has been dedicated scholarly research on the factors influencing compliance
with international law spanning decades. Two broad conceptual frameworks have
emerged which are used as analytical tools to deduce factors influencing state
compliance with international law. These are the constructivist theory and the
rational choice theory.

Constructivist theorists contend that what influences compliance is an understanding
of the influence and significance of ideas of international law and the persuasive
powers of legitimate legal obligations which seems to be lacking in other theories.
They further contend that, state compliance is not influenced by the convergence of
state interest and international law or human rights law, or some political or
economic calculation.™

Some scholars under the constructivist model thus posit that the legitimacy of a rule
of international law attracts greater compliance by states.' When states perceive the
rule of international law as legitimate and the institution from which the rule is
developed as legitimate, compliance is generally greater. By necessary deduction,
States will comply with judgments of the African Court if they perceive the judgment
as legitimate and if they view the Court itself as a legitimate institution.

Rational choice theorists on the other hand posit that state compliance is a matter of
choice, coercion and external powers.” Under this theory are several other
proponents namely, the Liberal theorists, institutionalist and realists. Liberal theorists
contend that the driving force behind state compliance with international law are
domestic forces which include Civil Society Organisations, individuals and other
groups among others.” These groups apply pressure on the State to comply with
international obligations.

" V.0 Ayeni, ‘State compliance with and influence of reparation orders by regional and
sub-regional human rights tribunals in five African states’ (published LLD thesis, University of
Pretoria, 2018).

"2Etuvoata (né above)

3Etuvoata (n6 above)

“Etuvoata (né above)

SAyeni (n11 above)

'sAyeni (n11 above)



An interesting theory proposed by Stiansen, suggests that compliance with judgments
of International Human Rights Tribunals is based on politics of the respondent state
and some aspects of the judgments that influence their reception by domestic
political actors.” He contends that three types of judgment characteristics affect
compliance. He further argues that, judgments which order legislative reform are
more difficult to comply with, mostly because legislative changes take time due to
various factors such as lack of consensus by domestic actors.'” It would appear that
this argument holds true in the African context where several judgments striking at
the heart of the constitutional order of states have faced serious resistance."

CHAPTER SYNOPSIS

Chapter 1: Background and Introduction

This chapter sets the scene for the research problem under study. It
identified the research questions that are the subject of the study and
placed the research in context and gave a background to the research
problem.

Chapter 2: The concept of Compliance with judgments

This chapter discussed in depth the concept of compliance. It further
presented a theoretical discussion on factors influencing compliance
and carried out literature survey whilst highlighting the limitations of the
theories of compliance.

Chapter 3: What is the Status of compliance with judgments of the Court in
Tanzania and Rwanda?

Chapter 3 assessed the State of compliance with judgments of the
Court in Rwanda and Tanzania using both qualitative and quantitative
techniques. This also involved aggregating and disaggregating data to
analyse the state of compliance. The chapter provided a
theoretical analysis of various factors that influenced Tanzania and
Rwanda to comply or not to comply with judgments of the Court. To

localise the thesis, the Chapter also briefly compared Tanzania and
Rwanda’s non-compliance with Zimbabwe’s non-compliance with decisions of
the SADC Tribunal and select cases before the Commission.

""Stiansen (n3 above)
'8Stiansen (n3 above) at 6
"% See the case of Mtikila v Tanzania ACHPR App No. 001/2008



Chapter 4: Lessons from the Inter-American and European System.

This chapter explored the approach of the Inter-American and
European system with regards to compliance of judgments of their
respective tribunals and factors which influence compliance
generally with a view to drawing lessons for the African system.

Chapter 5: Conclusion and Recommendations

Chapter 5 concluded the thesis by making conclusions on the state
of compliance with the Court’s judgments in Tanzania and Rwanda as
well as presenting the factors which influenced compliance or non-
compliance with judgments. The Chapter also makes some
recommendations to improve compliance based on comparative
analysis in Chapter 4.

CHAPTER 2: THE CONCEPT OF COMPLIANCE WITH JUDGMENTS

INTRODUCTION

This Chapter introduces the African Court on Human and Peoples’ Rights, its historical
origins and context in which it operates. This background is important to the extent
that it lays a foundation for understanding the resistance that the Court has faced
from its inception and thus indicative of compliance. The compliance legal framework
of the African Court is also further analysed in this Chapter. The chapter also seeks to
define the concept of compliance as understood in international law. The primary
sub-question sought to be answered is, what is the meaning of the concept of
compliance? The Chapter further highlights the lack of universality on meaning of the
concept of compliance and how difficult it is to measure compliance with judgments.
Invariably, the Chapter will analyse factors that influence compliance with judgments
through two major theoretical lenses, that is, constructivist and rational choice
theories.

The African Court on Human and Peoples’ Rights: Historical origins and legal
framework for compliance.

The African Court was established through Protocol to the African Charter on Human
and Peoples’ Rights on the establishment of an African Court on Human and Peoples’
Rights on 10 June 1998, at least seventeen years after African states adopted the first



African Human rights Charter. In its preamble, the African Court Protocol clearly
states that the purpose of the African Court is to complement and to reinforce the
functions of the African Commission on Human and Peoples’ Rights. This may imply
that there are some limitations with the African Commission in terms of its
effectiveness. Be that as it may, the African Court was established against the
backdrop of inter alia, human rights catastrophes of extreme proportions, poverty,
colonialism, unconstitutional changes in government, genocide and civil wars amongst
other in Africa.? Some of these ills continue to plague the African continent.

The African Charter on Human and Peoples’ Rights marked a transition from this dark
past into a period of respect for fundamental human rights. The adoption of the
African Charter was, however, not without its fair share of challenges. There was an
initial failure by African States to consent to the very idea of a regional legal
instrument containing fundamental freedoms.?' The Practical Guide to the African
Guide explains this resistance as follows,

“The delay in establishing the African system corresponds mainly with the
political and social environment of the 1970s and 1980s, a period marked by
the fact that some heads of state were more concerned with wielding the
principle of national sovereignty to hide violations of human rights committed
in their country, than building a supra-national system of protection of human
rights”?

Over time, however, consensus began to grow on the need to establish such a regional
legal instrument. A committee of experts was established to work on a draft regional
legal instrument on human rights. The then OAU Chairman, President Senghor of
Senegal implored the experts to draw inspiration from African values and tradition
and to also focus on the real needs of Africans such as the right to development and
duties of individuals.?? This committee of experts came up with a draft African
Charter which however faced resistance from African States.

The African Charter was only adopted in 1981 in Banjul, Gambia. Of importance to
note however, is that the Charter does not contain provisions establishing the African
Court. Perhaps this is a manifestation of how African States were loath to the idea of
subjecting themselves to an adjudicative tribunal with power to issue binding
decisions.

2M.Killander ‘Celebrating the African Charter at 30: A Guide to the African Human Rights
System, Pretoria University Law Press (2011).

ZKillander (n20 above)

22 Practical Guide: The African Court On Human And Peoples’ Rights: Towards The African
Court Of Justice And Human Rights, International Federation for Human Rights
ZKillander (n20 above).



Furthermore, that the President Senghor implored the committee that drafted the
Charter to draw on African values, is also arguably a manifestation of this resistance
to being subjected to an adjudicative authority as African values generally prefer
other methods of dispute resolution such as mediation and conciliation as opposed to
the traditional Court route.

It became clear however, that the African Commission faced serious limitations in its
mandate as its findings are merely recommendatory. To complement and reinforce the
work of the Commission, the African Court was therefore established. However, the
African Court only delivered its first ruling on 15 December 2009.

It was only in 1995 in Cape Town that a draft Protocol drafted by the OAU was
discussed and several consultations followed. The Protocol to the African Court was
finally adopted in Ougadougou, Burkina Faso in 1998 with 30 member states signing
the Protocol.?

Compliance Legal Framework

The African Court has power to issue binding judgments between parties inter se.
Such judgments must be rendered within ninety (90) days following arguments and
must be made public.?

In addition, it is a requirement under the African Court Protocol that the judgment
must be well reasoned and is final in nature.? Article 62 of the Interim Rules of
Procedure of the Court provides for details which must be included in a judgment.
These include, but are not limited to, date of judgment, parties involved, names of
representatives, summary of proceedings and the operative part of the judgment.

If the Court makes a finding that a right under the African Charter has been violated,
it can order appropriate measures to remedy the violation. What constitutes
appropriate measures is wide. Generally however, a remedy has certain features.
Mutangi quotes the celebrated case before the International Court of Justice in the
Chorzow Factory Case (Germany v Poland,where the Court held that,

“Reparation must, as far as possible, wipe-out all the consequences of the
illegal act and re-establish the situation which would, in all probability, have
existed if that act had not been committed. Restitution in kind, or, if this is

2Practical Guide (n22 above).
2 Article 28 (1) of the African Court Protocol
26 Article 28 (6) and 28 (3) of the African Court Protocol



not possible, payment of a sum corresponding to the value which a restitution
in kind would bear; the award, if need be, of damages for loss sustained which
would not be covered by restitution in kind or payment in place of it-such are
the principles which should serve to determine the amount of compensation
due for an act contrary to international law.””

The above approach has been the African Court’s approach to the issue of remedies.
In Mohamed Abubakari v the United Republic of Tanzania, the African Court held
that,

“The Court also restates that, the purpose of restitution being restitution in
integrum it, “..must as far as possible, erase all consequences of the wrongful
act and restore the state which would presumably have existed if that act had
not been committed. %

The African Court may also make rulings on provisional measures to prevent
irreparable harm occurring to any person.? The Court has issued several of these
measures and they shall form part of the analysis of this thesis.

With respect to execution of judgments, State parties undertake to comply with
judgments of the African Court.® It is important to note however, that unlike most
domestic courts, the African Court does not have a coercive institution under it to
execute judgments where States have not complied with its judgments. In essence,
the African Court depends on the commitment by States under Article 30 of the
African Court Protocol.

However, the Court can publish its decisions and notifies the parties to the case, the
Commission, the Assembly, the African Union Commission and the Executive Council.’
This can serve as an important tool for applying pressure on non-compliant States to
comply with judgments. As will be noted later, although the Court has utilised these
provisions, Tanzania and Rwanda have still failed to comply with the Court’s
judgments.

’Germany v Poland 1928 PClJ, Ser A. No.17 cited by Mutangi in An Update on Compliance BY
Zimbabwe with decisions and judgments of International Human Rights Judicial and
Quasi-Judicial Bodies, University of Zimbabwe Law Journal, 2018.

22 Mohamed Abubakari v The United Republic of Tanzania App 007/2013

PArticle 27 (2) of the African Court Protocol as read with Rule 51 of the Court’s Rules of
Procedure.

30 Article 30 of the African Court Protocol

31 Article 64 of the African Court Interim Rules of Procedure



The Africa Union’s Executive Council monitors the compliance of judgments of the
African Court.® The Executive Council is made up of Ministers of Foreign Affairs of
African Countries. This arrangement may create challenges for execution of the
Court’s judgments. It has been argued that,

“This creates the paradox situation whereby it is up to the ministers of those
countries which have not ratified the Protocol and those ministers whose
countries have been condemned by the Court to monitor the execution of the
judgments of the regional judiciary.”*

Furthermore, there is ambiguity with respect to the sanctions that may be imposed by
the Executive Council where a State has failed to comply with a judgment of the
Court. Perhaps these structural weaknesses contribute largely to the non-compliance
with judgments of the Court.

The African Court is also mandated to report annually to the General Assembly of the
Heads of State of the AU on its activities which include judgments which would not
have been complied with.**

Mapping resistance against the African Court

Before discussing the Tanzania and Rwanda’s compliance status with African Court
judgments, it is perhaps imperative to briefly map the patterns of resistance that the
Court has faced since it began its work.

Scholars on the African Court have identified at least two patterns of resistance that
the Court faces in its work, namely the ‘pushback’ and ‘backlash’. Pushback relates
to resistance within the established rules of the game (ordinary critique), with the
aim of reverting developments in the jurisprudence of an International Court in
specific areas of law.*® Pushback is usually meant to influence the future direction of
a Court or to influence future decisions of the Court on certain issues.

32 Article 29 (2) of the African Court Protocol

33 Practical Guide (n22 above)

34 Article 31 of the African Court Protocol

3> Tom Gerald Daly and MichaWiebusch ‘The African Court on Human and Peoples’ Rights:
Mapping Resistance against a Young Court’ Forthcoming in International Journal of Law in
Context 14(2) (2018)



On the contrary, backlash refers to resistance that is not based on acceptance of the
rules of the game (extra-ordinary critique), challenges the authority and institutional
set-up of an IC, and tends to involve collective action by member states.3¢

Whilst these concepts are beyond the scope of this thesis, as will be demonstrated
below, these patterns of resistance are usually indicative of whether a state will
comply with a judgment or ruling of an International Court.

Defining compliance

The term compliance with judgments is one that is subject to several definitions.
Kingsbury correctly notes that discussions on compliance often proceed as if there is a
shared understanding of what compliance means.*” Compliance can be defined as the
measures taken by States to redress a violation of right as ordered by a Court or
tribunal. In other words, compliance entails a process and the action taken by a State
in order to remedy a state of affairs found to be inconsistent with that State’s
obligations by a Court or tribunal.3® As Mutangi argues, compliance invariably implies
the evident possibility of non-compliance.?*

Thus, Stiansen defines compliance as the full execution of the action or complete
avoidance of the action called for or prohibited by the ruling.“Liwanga on the other
hand in his article refers to Article 94 (2) of the UN Charter which defines
non-compliance as the failure by a State party to perform the obligations incumbent
upon it under a judgment by the International Court of Justice.*

The concept of compliance thus has to be understood as also encompassing other
variations including but not limited to non-compliance itself.

36 Mikael Rask Madsen, PolaCebulak and MichaWiebusch ‘Backlash against International Courts:
Explaining the Forms and Patterns of Resistance to International Courts Forthcoming (2018)
International Journal of Law in Context 14(2) iCourts Working Paper Series, No. 118, 2018.
B.Kingsbury, The Concept of Compliance as a Function of Competing Conceptions of
International Law, Michigan Journal of International Law, Vol 19

¥Mutangi (n1 above)

¥Mutangi (n1 above)

“0Stiansen (n3 above) at Page 13

4 RC Liwanga, From Commitment to Compliance: Enforceability of Remedial Orders of African

Human Rights Bodies, Brooklyn Journal of International Law, Volume 41, Issue 1, 2015



Categories of Compliance

Viljoen and Louw on the concept of compliance argue that compliance has several
categories namely, non-compliance, partial compliance, substantial compliance and
full compliance.* This implies that when defining compliance, one invariably has to
use a sliding scale as it is difficult to measure compliance in absolute terms.

Liwanga proposes the following categories of compliance, non-compliance, partial
compliance and full compliance.*

Thus in answering whether a State has complied with a judgment of an International
tribunal, and in particular, with a judgment of a Human Rights Tribunal, the question
that arises is, To what extent did the State comply-fully, partially or not at all?*

Liwanga in his article illustrates the categories of compliance as follows: Where a
State has been found to be in violation of human rights and ordered to pay
reparations to victims, to prosecute offenders and to reform its legislation, there is
non-compliance if a State does not fulfil any of the above orders. Viljoen and Louew
define ‘non-compliance’ as failure by a state to implement all the remedial orders
contained in a judgment and where the state concerned has not made any public
commitment to comply.® The State would be partially compliant if it for instance,
pays reparations and prosecutes perpetrators. Lastly, the State would be fully
compliant if it complies with all three remedial orders above.*

Ayeni posits that there are many ways of categorising state compliance with
judgments but however emphasises that the two main ways are categorisation
according to the degree or extent of implementation and categorisation according to
the pace of implementation.*” Thus with regards to categorisation according to the
pace of implementation, phrases such as ‘situational compliance’, ‘in progress’ and
‘application for review’ are often used.*

“Viljoen and Louw State Compliance with the Recommendations of the African Commission on
Human and Peoples’ Rights: 1994-2004

“Liwanga (n41 above)

“Viljoen and Louw (n42 above )

“Viljoe and Louw (n42 above)

“Liwanga (n 41 above)

“V.0 Ayeni, ‘State compliance with and influence of reparation orders by regional and
sub-regional human rights tribunals in five African states’ (published LLD thesis, University of
Pretoria, 2018)

“Ayeni (n11 above)



This thesis however, focuses on the categorisation based on degree or extent of
implementation, which categorisation leads to whether a state has not complied,
partially complied or fully complied with a judgment of a Human Rights Tribunal.

According to Ayeni, a state is considered to have fully complied with a judgment if, it
has complied with every element of the judgment of the Human Rights tribunal.®
Regarding partial compliance, a state would fall into this category if it has complied
with at least one of the remedial orders imposed by the human rights tribunal but
fails to take other measures or to implement other remedial orders. Hillebrecht
describes this as ‘a la carte’ compliance which loosely translates to a menu that lists
items separately.

Lastly, a state would be non-compliant if it fails to comply with any element of the
judgment of a Human Rights Tribunal.

Whilst this categorisation seemingly makes measuring compliance a simple process,
this is not the case. Mutangi asserts, correctly in my view, that there is controversy on
measuring compliance regarding the tools, instruments, formula or indicators for such
measurement.® Many factors explain this difficulty. One factor which makes
measuring compliance a difficult task is the fact that, it is by no means easy to
demonstrate that compliance with the judgment came about as a result of the
judgment itself rather than because of some other factor-the so called complexity of
state conduct. In other words, measuring compliance is made difficult by the fact
that states are generally unwilling to open up on the reasons behind their compliance
or non-compliance with certain decisions.>

Posner and Yoo propose a simple tool of measuring compliance being the number of
judgments complied as a percentage of the total number of judgments given against
the Respondent state.>

A discussion on the concept of compliance invariably leads to a discussion on what
factors influence states to comply or not to comply with judgments of human rights
tribunals.

“Ayeni (n 11 above)

%0 C Hillebrecht Domestic politics and international human rights tribunals: The problem of
compliance (2014).

>'Mutangi (n1 above)

>2Viljoen and Louw (n 42 above)

>Mutangi (n1 above)

>Mutangi (n1 above)



Theories of compliance with international law

A great deal of doctrinal attention has been devoted to identifying factors which
influence compliance with international law generally. Several theories have thus
emerged to explain factors which influence state compliance with international law
and in particular judgments of international tribunals. As has been noted above,
states generally do not disclose reasons for complying or their failure to comply with
judgments of international tribunals. In some cases, States do not report to the
tribunals from which remedial orders were handed down, on implementation. Due to
the fact that research around compliance with judgments relies on Activity reports of
the Court concerned, these reports may be of very limited utility to researchers,
policy makers and observers as some States may have failed to submit reports on
implementation. As such, research may necessarily have to look study local media
reports, Civil Society Organisations reports and government websites of the countries
concerned. On activity reports of human rights tribunals on state of compliance with
judgments, Courtney notes that, these are ‘impenetrable’ and few practitioners will
have time and or inclination to drudge through each annual report.>

By way of illustration, activity reports of the African Court on Human and Peoples’
Rights will only show whether a State has complied with the Court’s judgment if the
Respondent state has filed a report of implementation. To buttress this point, in its
2021 Activity report, the Court had this to say,

“It is important to indicate here that for the moment the Court does not have
an independent mechanism to verify the extent of implementation on the
ground. It relies almost exclusively from the Report of the Government and
reaction of Applicant thereto. The Court can collect information from other
sources, but has to ascertain the integrity, independence and neutrality of
those sources.

Theories of compliance are divided into two broad categories namely, constructivist
and rational choice theories.”” The body of work on these theories is interdisciplinary,
straddling international relations, political science and international law.

> A. Etuvoata ‘The Role of Civil Society in improving Compliance with the decisions of the
African Human Rights Supervisory Mechanisms (published thesis, University of Pretoria, 2019)
% Activity Report of the African Court on Human and peoples’ Rights EX.CL/1258(XXXVIIl) at
Page 13
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Constructivist theory

One of the earliest proponents of the concept of constructivism is Jean Piaget who
argued that human beings create knowledge through the interaction between their
experiences and ideas. His area of specialisation was however, in cognitive
development. This theory of constructivism has thus been adapted to several other
fields such as international Law and International Relations. Professor Ackermann in
his book, ‘Reconstructing American Law’ was one of the first scholars to coin the
term, “legal constructivism.”®® Thus in the context of International law, constructivist
theories broadly explain compliance with international law as a by-product of
repeated interactions, argumentation and exposure to norms.” In other words, it is
the influence and significance of ideas of international law and the persuasive powers
of legitimate legal obligations which influences states to comply with international
law.®® Under this theory, several specific sub-theorists include, the spiral model,*'rule
legitimacy, Chayeses’ managerial theory®’and transnational legal process.

Legitimacy theory

Proponents of the rule legitimacy theory posit that a norm of international law
attracts greater compliance when the rule is perceived by domestic state actors to be
legitimate and possess features of legitimacy from a legitimate institution. By
necessary deduction, states are likely to comply with a judgment of the Court if the
remedial order is considered to be legitimate by the State concerned and the Court
itself is considered to be a legitimate institution.

Thus Franck argues that the major influence of state compliance is the potential
norm’s ‘compliance pull’ which arises from whether the norm is considered legitimate
by the people to whom it applies.®® Perhaps this theory explains in part why the
African Court still faces resistance from African States in terms of compliance with its
judgments. According to Franck, African states do not always comply because they

%8 Gregory S. Alexander, Interpreting Legal Constructivism, 71 CorneLL L. Rev. 249 (1985)
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perceive the rights institutions and their outputs to be illegitimate, this owing to
claims that most decisions are overwhelmingly influenced by western powers.® Thus
in measuring legitimacy, Franck observes that four factors must be taken into account
namely, whether the rule/ norm is determinate, symbolic validation, coherence and
adherence.®

Inherent in these factors is the influence of perceptions of legal quality of the
judgment sought to be complied with. Stiansen thus posits that, in the European
system, Respondent states are more likely to comply with judgments of the European
Court on Human Rights when these are rendered by a higher proportion of career
judges.® This speaks to both the quality of the judgment and the legitimacy that
attaches to the judgment thus attracting higher chances of compliance.

As a corollary to the influence of the quality of the judgment, it has also been argued
that judicial dissent may increase non-compliance as dissenting opinions/ judgments
may be used by opponents of implementation to suggest that there might be other
legitimate views concerning what the ‘law’ requires.®” Whilst on the contrary,
consensus or unanimous decisions preserve the legitimacy of judgments and
communicate legal certainty by demonstrating the ability of judges to persuade their
audience that their rulings are unbiased interpretations of the law rather than
reflections of the judges’ own policy preferences.

Transnational legal process

Another theory under constructivism is the transnational legal process. According to
this theory, states comply with international norms where there has been a process of
repeated interaction between domestic and international actors which leads to
internalisation of these norms.®® Key proponents of this theory include Harold Koh. In
other words, states are compelled to comply with International norms as a result of
interactions with transnational actors that constitute a state’s interests and identity.”
Transnational actors include non-state actors such as civil society organisations. By
way of illustration, through their interactions with international law, tribunals and
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players, domestic actors such as national judges and civil society organisations
internalise international norms and over time, these norms become part of the
national law. To that end, States which would have internalised these international
norms are likely to comply with judgments of international tribunals. This theory has
however, has evident weaknesses as it fails to explain why even those states which
would have internalised these international norms sometimes fail to comply with
decisions of international tribunals. Could it be that States comply with judgments if
it is in their self-interest or if the judgment does not impose a burdensome
responsibility on the State concerned?

Chayeses’ managerial theory

The managerial theory on the other hand suggests that States will comply with
international judgments except those with certain defects, those embedded with
inherent pitfalls which could dissuade states from complying.”" States will also not
comply with judgments if there is lack of proper interpretation of the rules, if the
judgment is ambiguous or if the treaty obligations are couched in indeterminate
language and also due to budgetary constraints.”” In other words, States will likely
comply with judgments of international tribunals if for instance they receive technical
and budgetary support from stronger nations.

The spiral model of human rights change

Another strand of the constructivist theories is the spiral model of human rights
change as developed by Risse, Ropp and Sikkink.”? This model explains the transition
of states from authoritarianism to ‘rule-consistent behaviour’.” The five-phased
process includes, repression, denial, tactical concessions, prescriptive status and rule
consistent behaviour.”?According to this model, repressive states begin by denying
existence of human rights violations. However due to international advocacy and
pressure, they end up making tactical concessions such as releasing political prisoners
and allowing protests.”® These concessions then incentivise domestic actors such as
civil society to demand more concessions such legislative reform.”
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At the prescriptive stage, human rights norms are not disputed but the state
continues to violate the human rights.”® At this stage, states also ratify international
human rights treaties and domesticate treaties and set up national human rights
institutions.” Finally, at ‘rule-consistent behaviour’ stage, the state begins to exhibit
consistent respect for human rights and internalise human rights norms.® Indicators of
this final stage include behavioural change and sustained obedience. To contextualise
this theory, states are likely to comply with judgments of international tribunals if
they reach the final stage of spiral model, namely, the ‘rule-consistent behaviour’
stage characterised by internalisation of human rights norms.

Some have argued however, that the spiral model presents a sophisticated
constructivism which has elements of the rational choice theories in it.®

Rational choice theory

Rational choice theorists differ materially from constructivist theorists in that
according realists, compliance with judgments of international tribunals is not
dependent on the legitimacy or authority of international norms. Generally, realists
argue that compliance with judgments is essentially based on material incentives that
accrue to states, sanctions and the convergence of state interest with legal rules. It
has been argued that some realist scholars construe the international environment as
characterised by anarchy, thus rejecting the role of international institutions in
bringing about compliance with international law.®? There are several strands under
the rational theory and these are discussed below.

Liberal theory

Liberal theorists argue that the key drivers of compliance with international law
include the pressure from domestic actors and not the state’s self-interest. Leading
Liberal theorists include Moravesik® and Slaughter®. Although Liberalists agree that
the State is an international actor, they however consider that the State is inanimate
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and can be disaggregated into several domestic constituents.®® These domestic
constituents include politicians, civil society, Judiciary, transnational forces and the
Executive amongst other players. These actors are the major drivers of compliance
with international law. The State being inanimate therefore, follows the direction of
these domestic forces.

According to this theory, if the domestic pressure is such that States have to comply
with international law, it follows that the State will comply as the State is a mere
representative institution of these domestic forces. In other words, compliance
depends on domestic politics and not on the State’s self-interest or the relative pull
or legitimacy of the international norm or judgment.

These theorists further argue that the distinction between liberal and non-liberal
states could be a primary predictor of how states behave in international law. Simply
put, liberal states tend to comply with international norms whilst non-liberal states
tend not to comply with international law. Thus it can be argued that, Tanzania’s lack
of compliance with judgments of the African Court could be consistent with the
democratic regression that occurred under President Magufuli’s tenure. It would
appear that under his Presidency, Tanzania began to openly defy judgments of the
Court. Domestically, the period was also marked by a closure of the civic space,
attacks on the civil society, legal profession and legitimate opposition.

Similarly, the lack of compliance with judgments of the African Court by Rwanda is
unsurprising, at least according to liberal theory. Rwanda is a de facto one party state
where all forms of dissent are ruthlessly crushed. The civic space is very constricted,
whilst all critics of the government are allegedly persecuted, abducted and even
assassinated.®

In this context, Zimbabwe is also another example of a State which faces serious
non-compliance challenges. Zimbabwe has a hundred-percent record of
non-compliance with decisions of the African Commission on Human and peoples’
Rights and the SADC Tribunal.®” Like Rwanda, Zimbabwe has a military dictatorship
which is characterised by constant attacks on the civic space and capture of State
institutions. Perhaps, its failure to comply with international obligations under the
African Commission is due to its system of governance which is arguably not liberal.
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However, it can be argued this theory has weaknesses of its own. Compliance records
of a state do not necessarily translate the identity of that state from non-liberal to a
liberal state. A typical example is the United States of America which is considered a
liberal state. However, it has not always necessarily complied with some of its
obligations under international law particularly with regards to the use of force-ius ad
bellum.% The USA has also been accused for its failure to comply with judgments of
international tribunals most notably a series of ICJ decisions relating to the rights of
foreign nationals under the Vienna Convention on Consular Relations® and World Trade
Organisation rulings condemning the US for the illegality of its “zeroing” methodology
for calculating anti-dumping duties.” It is therefore arguable that, the distinction
between liberal and non-liberal states as a primary predictor of compliance is to some
extent inaccurate.

Realist theory

According to this theory, compliance is a question of state choice, coercion and
influence of external powers.”" Furthermore, this choice that the state exercises is
influenced by its own self-interest or by the influence of a more powerful state.” In
other words, the key drivers of compliance under this theory are the convergence of
the state’s interest with international norms. Realists argue that State compliance is
not dependent on the authoritativeness or legitimacy of international law itself as
argued by constructivist theorists.

Thus Etuvoata argues that,

“the main assumptions of the realist theory is that compliance is based on
state self-interest, incentives, influence of hegemonic power, economic
benefit, reputational concerns, coercion, coincidence, coordination and
cooperation.”?

From the above, one assumption is that, States will comply with international law or
judgments if they anticipate some economic benefit. The economic benefits could
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include foreign aid, trade or other benefits attached to being a member of a
particular treaty.*

Goldsmith and Posner are apposite in their analysis and argue that ‘the best
explanations for when and why states comply with international law is not that states
have internalised international law, or have a habit of complying with it or are drawn
by its moral pull, but simply that states act out of self-interest’.”

Ayeni posits that realism has developed along two strands, namely, classical realism
and structural realism.”® According to classical realism, international law exists
because powerful states benefit from its existence.”” Less powerful states thus comply
with international law because they are required to do so by the powerful states.

Structural realism on the other hand argues that states comply with international law
when it is in their interests to do so.

Institutionalism

Proponents of this theory place value in International institutions. According to this
theory, States consciously come together to establish institutions, norms and
principles within a particular legal framework where actors’ interests converge.” Like
realists, institutionalists argue that state compliance is based on self-interest.” They
however proceed to argue that, compliance is also a function international
co-operation, reputation, coercion and reciprocity.

Ayeni convincingly posits that,

“Certain outcomes, such as securing development assistance, negotiating trade
relations with other countries, addressing climate change, promoting
environmental protectionism, and other transnational issue areas, may be
achieved only through cooperation with other states. According to
institutionalist theorists, the desire to realise these outcomes may provide
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necessary incentives for states not only to pursue international cooperation
but also to comply with international law.”'®

Additionally, it is also important to note the influence of reputational concerns as a
driver of state compliance with international law under this theory. According to this
view, states are perceived to have a ‘single, unitary and fixed reputation.’™ It can
be said that under this rubric, states comply with international law to protect their
reputation.

To conclude on these theories, the preferred theory of compliance for purposes of this
thesis shall be the rational choice theory. As will become clear in the next chapter,
compliance with judgments of the Court by Tanzania and Rwanda has largely been a
matter of choice exercised carefully by these States. It will also become apparent
that Tanzania and Rwanda have not complied with judgments of the African Court
largely because these judgments have not coincided with their state interests.

Disaggregating factors influencing compliance with judgments of Human Rights
Tribunal

In the preceding paragraphs, this thesis has described theories of compliance with
international law in a broad sense. It is clear that these theories straddle across
several disciplines, inter alia, international law, international relations and political
science. To contextualise this discussion, this thesis will now proceed to identify some
factors that influence compliance with human rights judgments in international law.

In their journal, Helfer and Slaughter propose a checklist of factors which influence
compliance with judgments.'? The factors are divide into three categories namely,
Factors within the control of States Party to an agreement establishing a
supranational tribunal, factors within the control of the judiciary and factors beyond
the control of states or judges.'®

According to this methodology, factors which influence compliance which are within
the control of states parties to an agreement establishing a supranational tribunal
include; Composition of the tribunal, caseload of functional capacity of the Court,
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Independent fact finding capacity and Formal authority of the law that the tribunal is
charged with applying.'™

The composition of the tribunal will have implications on the legitimacy of its
judgments and invariably influence compliance by states. In essence, an international
tribunal will wield greater authority if its members are recognised and well known by
national judges.'®

Another factor which may influence compliance is the caseload or functional capacity
of the Court. In simple terms, a court that is rarely used or not accessible cannot
hope to make much of an impact. Perhaps this could explain why the African Court
faces serious resistance and lack of compliance with its judgments. Since its inception
just over a decade ago, it has handled relatively few cases. This is not made any
easier due to the restrictive direct access provisions of the protocol establishing the
Court.'® Because the Court is scarcely used and is difficult to access for individuals
from member states, its impact is perhaps limited.

Furthermore, on factors within the control of states parties, the formal authority of
the law that the tribunal is charged with applying may also influence compliance.
Helfer and Slaughter posit that, the instrument that the tribunal is charged with
interpreting and whether the tribunal’s decisions themselves are regarded as binding
and hence accorded formal status as law also influences effectiveness of a tribunal
and thus compliance with its decisions.'” To demonstrate this point, the jurisdiction
of the African Court extends to all cases concerning the interpretation and application
of the African Charter and any other relevant Human Rights instrument ratified by the
States concerned.'® That the African Court can use as its interpretation method, any
other relevant Human Rights instrument may create challenges for the compliance of
its judgments. The African Court has in some cases relied on these relevant Human
Rights instruments in its decisions such the International Covenant on Civil and
Political Rights.' Unsurprisingly, there has not been compliance in those cases.' As
already alluded to above, some African states do not always comply with decisions of
the African Court because they perceive the rights institutions and their outputs to be
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illegitimate, this owing to claims that most decisions are overwhelmingly influenced
by western powers.™"

Another factor which may influence compliance with judgments of ICs and in
particular the African Court is the relative importance with which human rights issues
dominated discussions at the AU level. According to the study by Viljoen and Louw,
human rights issues are not prominent at the political level of the AU and as such this
has negatively affected state compliance with international human rights. "

It also appears that compliance may be determined by whether a State has enacted
legal framework for implementation of judgments of the International Court. As the
next Chapter demonstrates, the absence of specific legislation on implementation of
judgments of the African Court has also contributed to non-compliance in several
ways. One of the wyays is that it gives the Respondent leeway to avoid
implementation ont the basis of a lack of specific legislation on implementation of
judgments of international Courts.

Lastly, on factors within state parties’ control, is the independent fact finding
capacity of the human rights tribunal. This relates to but is not limited to the
tribunal’s ability to elicit factual information on which it can base its decisions. It is
important to note that, in the context of compliance, the African Court faces a
predicament in this respect. As already noted, its Activity reports rely on the
information availed to it by the Applicant or by a report from the Respondent state on
measures of implementation. Without such, the Court has no independent mechanism
to verify and assess measures of implementation by Respondent States.'"

The second category of factors, as already indicated relates to those factors which
are within the power of the Human Rights Court. These factors relate to those
matters within the Court’s power that influence compliance with its judgments. These
include, an awareness of audience, neutrality and demonstrated autonomy from
political interests, incrementalism, quality of legal reasoning, judicial
cross-fertilisation and dialogue and form of opinions.'

Perhaps of interest within this second category is the concept of incrementalism.
Helfer and Slaughter posit that, ‘Bold demonstrations of judicial autonomy by
judgments against state interests and appeals to constituencies of individuals must be
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tempered by incrementalism and awareness of political boundaries.”'” In essence,
judgments have to be sensitive to the interests and context of state parties whilst
fulfilling their duty to protect human rights. Perhaps this also explains why Rwanda
has openly defied judgments of the African Court whose judgments have struck at the
heart of Rwanda’s highly sensitive 1994 Genocide.

In addition, the lack of an effective follow up mechanism to monitor compliance
could also influence state compliance with decisions of an International Court. As
Louw argues, the existence of a follow-up mechanism may lead to increased
compliance.”® This conclusion was arrived at through an empricial study on
compliance with recommendations of the African Commission on Human and Peoples’
Rights carried out by Viljoen and Louw in 2005.""

The third category of factors influencing compliance with judgments are those factors
which are beyond the control of states or judges. These include the nature of
violations and autonomous domestic institutions committed to the rule of law and
responsive to citizen interests.''®

The nature of violations influences compliance in the sense that some violations are
minor and unintentional.'® Such violations, according to Helfer and Slaughter require
few concessions from the offending state. Examples of such violations include cases of
maladministration or conflicts of interest prevalent in a complex society. '

Lastly, another factor which may influence compliance is the existence of the
international tribunal within an environment of liberal states. These liberal states
have strong institutions which have internalised human rights norms and thus have
strong commitments to human rights and the rule of law.

Related to the above is the role of the Civil Society in monitoring compliance with
judgments of the International Courts. CSOs play a critical role in monitoring and
reporting on compliance thus putting significant pressure on States to comply as they
do not want negative publicity. However, where the CSOs operate in an authoritarian
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state, the operating space for CSOs may become very limited thus hindering
monitoring and reporting of compliance. Conversely, where the CSOs operate in an
open environment, they may execute their monitoring role freely thus applying
pressure on States to comply with judgments.''

CHAPTER CONCLUSION

The main thrust of this chapter was to set the scene for a discussion on the status of
compliance with judgments of the African Court in Tanzania and Rwanda that follows
in the next Chapter. The historical origins of the African Court provide early
indications of the compliance challenges that have bedevilled the Court. In particular,
the fact that the Court exists in an environment that is dominated largely by illiberal
or authoritarian states to some extent explains why African states have failed to
comply with judgments of the African Court. In concluding this chapter, it is pertinent
to reiterate that it is difficult to state authoritatively what factor(s) influence states
to comply with a particular decision. However, this chapter has attempted to define
the concept of compliance although there is no universally accepted definition of the
term. What is clear from this Chapter is that compliance is not an all or nothing
concept but is a matter of scale. Thus the Chapter makes a finding that compliance
entails the very possibility of non-compliance. It was also demonstrated that
compliance has various categories. For purposes of this thesis, the preferred
categories included measuring compliance on the basis of ‘full compliance’, ‘partial
compliance’ and ‘non-compliance’. The Chapter further introduced various factors
that affect compliance with judgments using two theoretical lenses, namely,
constructivism and rational choice theories. The Chapter also adopted the rational
choice theory as the theory that explains the status of compliance with judgments of
the African Court by Tanzania and Rwanda. This is so because the failure of
compliance by these two states has largely been an exercise of their own choice
influenced by their interests and a lack of incentive to comply. This chapter
concluded by identifying individual factors that influence compliance with judgments
with international tribunals.
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CHAPTER 3: WHAT IS THE STATUS OF COMPLIANCE WITH JUDGMENTS OF THE
AFRICAN COURT IN TANZANIA & RWANDA?

INTRODUCTION

In this Chapter, an analysis is made of the rate of compliance with judgments of the
African Court in Tanzania and Rwanda. This thesis will aggregate and disaggregate
data extracted from Activity reports of the African Court. Based on this data, the
Chapter measures compliance according to whether the States have fully complied,
partially complied or not complied at all with a judgment of the African Court. The
Chapter also measures compliance with both judgments on merits and rulings on
provisional measures. Although not expressly, the Chapter identifies that compliance
with judgments of the African Court by Tanzania and Rwanda has been largely
influenced by rational choice theory where the two states have clearly exercised a
choice of not complying because the judgments do not align with their own state
interests.

The case of Tanzania: Compliance with judgments of the African Court on Human
and Peoples’ Rights

Tanzania ratified the African Court Protocol on the 7" of February 2006.' It further
made a declaration on the 9™ of March 2010 pursuant to Article 34 (6) of the African
Court Protocol to allow individuals and Non-Governmental Organisations to bring
matters before the African Court. '2 Tanzania deposited its instrument in terms of
Article 34 (6) to the African Court Protocol on the 10" of February 2006.'** Tanzania is
also the host state of the African Court with the Court’s premises being located in
Arusha.

122 Activity Report of the African Court on Human and Peoples’ Rights 1 January-31 December
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TABLE 1: JUDGMENTS ON MERITS & REPARATIONS OF THE AFRICAN COURT AGAINST
TANZANIA AND COMPLIANCE RATES >

Number of [ Judgments Judgments partially | Judgments not
Judgments complied with complied with complied with

33 Nil 1 32

Total as a| 0% 3% 97%

percentage of total

number of

judgments

TABLE 2: RULINGS ON PROVISIONAL MEASURES BY THE AFRICAN COURT AGAINST
TANZANIA AND COMPLIANCE RATES'

Number of Rulings | Rulings complied [ Rulings partially [ Rulings not
on Provisional | with complied with complied with
measures

24 Nil Nil 24

Total as a| 0% 0% 100%

percentage of total

number of rulings

As at the time of writing of this thesis, the African Court has been seized with a total
number of three hundred and thirty-nine (339) applications since its inception.' Of
these Applications, one hundred and fifty-six have been brought against Tanzania
accounting for at least 46% of the Applications that have come before the African
Court.” |t is also pertinent to note that Tanzania has the highest number of
judgments on merits and reparations against it by the African Court.

The compliance conundrum facing the African Court can be illustrated by reference to
the 2020 calendar year of the Court. In November 2021 at a Conference on the
Implementation and Impact of decisions of the African Court on Human and Peoples’

125 Statistics have been compiled from https://www.african-court.org/cpmt/statistic and 2021
Activity Report of the African Court.
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Rights, it was noted that, in 2020 alone, “the level of full compliance with the Court’s
judgments stood at only 7%. In 18% of the Applications there was partial compliance
with the Court’s judgments and in 75% of the Applications there was non-compliance
with the Court’s judgments. Furthermore, there has been 10% compliance with the
Court’s rulings on provisional measures.”'?’

In light of these findings by the Dar es Salaam Conference, Table 1 is illustrative. As
shown in table 1 above, a total of thrity-three judgments on the merits and
reparations have been delivered against Tanzania since the establishment of the
African Court. Of these, only one judgment has been partially complied with. The
question that inevitably arises is what factors have influenced Tanzania not to comply
fully with judgments and provisional measures issued by the African Court?

Some guidance can be drawn from 2021 Activity Report of the African Court. One can
argue that, the nature of cases that have come before the African Court have
contributed a great deal to non-compliance of judgments by Tanzania. These cases
have struck at the heart of Tanzania’s constitutional order and have been considered
by Tanzania to be political questions. To illustrate this point, one need not look
further than the Mtikila case. In that case, Mtikila and Others approached the African
Court challenging Tanzania’s 1992 Constitutional amendments which had barred
independent candidates from participating in elections.”®® The Government of
Tanzania strongly opposed the Application raising the “social needs” argument.
According to Tanzania, barring independent candidates was necessary to avoid
anarchy and disorder and was also necessary for good governance and unity.”™' It was
also necessary for social needs and reliance was placed upon the case of
CastainedaGutman v Mexico™n the Inter-American Human Rights System, where it
was argued that, the introduction of independent candidates depended on the social
needs of a state and its historical reality. In essence, Tanzania’s argument was that
the introduction of independent candidates was a question for Tanzania’s political
system to decide and not for the Courts. This argument had also carried the day in
Tanzania’s Appellate Court which had found against Mtikila ruling that the banning of
independent candidates was a political question.

'2 The Dar Es Salaam Communique, Africa Union Conference on the Implementation and
Impact of decisions of the African Court on Human and Peoples’ Rights, 3 November 2021, Dar
Es Salaam, Tanzania.
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So strongly was the Tanzanian government against the African Court’s judgment on
the merits that, it openly criticised the judgment as wrong in the reparations
application brought by Mtikila. The African Court went to the extent of concluding
that,

“The Court notes that in its Reply to the Applicant's submissions on
reparations, the Respondent maintains that the Court’s Judgment of 14 June
2013 was wrong since the law in the Respondent State prohibits independent
candidature for election to the Presidency, to Parliament and to Local
Government. This was despite the Court's judicial finding that this prohibition
is not in conformity with the Charter. This stance by the Respondent State is
of concern to the Court and more so since the Respondent has never reported
to the Court on the measures it is taking to adopt the constitutional,
legislative and all other measures necessary to bring its law on candidature for
elections to the Presidency, Parliament and to Local Government in conformity
with the Charter. In this regard therefore, the Court grants the Applicant’s
prayer but orders the Respondent State to report to the Court, within six
months from date of this ruling, on the Implementation of the Court’s
judgment of 14 June 2013.”'3

The conduct of the Tanzanian government in the Mtikila reparations Application is
illustrative of the compliance challenges that lay ahead. Perhaps what is pertinent to
note is that, where a judgment attacks the political system of a particular state and
thus its constitutional order, the risk of non-compliance is high. Furthermore, a State
is not likely to comply with a judgment which it considers to be wrong as was the case
in the Mtikila case. This became clear as Tanzania has completely failed to comply
with any of the judgments or orders that have been issued by the Court in the Mtikila
Applications.*

Several judgments against Tanzania which included payment of reparations have also
suffered the same fate of non-compliance.' It may not be far-fetched to conclude
that judgments sounding in money may face a high risk of non-compliance as they
impose a burden on the national fiscus.

In a notice dated the 14" of November 2019, the United Republic of Tanzania
withdrew its declaration pursuant to Article 34 (6) of the African Court protocol
stating that the Declaration has been implemented contrary to the reservations

3Mtikila v The United Republic of Tanzania Application No. 011 of 2011

134 Activity Report 2021 (n122 above)

135 See Application 005/2013 - Alex Thomas v. United Republic of Tanzania, Application
006/2013 Wilfred OnyangoNganyi& 9 Others v United Republic of Tanzania



submitted by the United Republic of Tanzania when making its declaration.¢ In 2021,
conversations about withdrawing from the Court itself by Tanzania dominated local
and regional media with criticism being levelled at Tanzania. Perhaps giving an insight
into why Tanzania had failed to comply with the Court’s judgments,
BoniphanceLuhende, Tanzania’s Deputy Solicitor-General had this to say,

“The withdrawal did not affect the pending cases. Tanzania remains allied to
the spirit and mandate of the African Court..There are no specified
procedures providing for the enforcement of the judgements in
Tanzania...There are also some court orders that are unclear and ambiguous
and hence cannot be implemented...The concern of the state is, 'What message
is this sending to the society?”'¥

What may be gleaned from the above sentiments is that Tanzania has viewed some of
the judgments of the Court as vague and ambiguous and therefore impossible to
comply with. These sentiments may also be a form of pushback against the Court so
as to influence its future direction. That there are no specified procedures for
enforcement of the Court’s judgments in Tanzania is also testament to the weakness
of the African Court’s structure, that is, it lacks a coercive mechanism for
enforcement. It also further demonstrates the lack of incentive on the part of States
to comply with judgments of the Court.

With respect to rulings on provisional measures, Tanzania has failed to comply with
any of those provisional measures by the African Court. Table 2 above shows that the
Court has issued 24 rulings on provisional measures against Tanzania and of these 24,
none have been complied with. Again, the reason for this failure is clear from the
2021 Activity Report of the African Court. In the case of John Lazaro v The United
Republic of Tanzania™®, in its report to the Court on status of implementation, the
government of Tanzania stated that, it could not implement the Court’s decision as it
sought to overturn the judgment of the Court of Appeal of Tanzania.'® This implies
that the Government of Tanzania considers the domestic Courts as perhaps more
authoritative than the African Court. Tanzania further stated that it could not comply
with the provisional measures of the African Court as the death penalty is provided

Lhttps: //www.african-court.org/wpafc/wp-content/uploads/2020/10/Withdrawal-Tanzania
E.pdf

Lihttps: //www.theeastafrican.co.ke/tea/news/east-africa/tanzania-withdrawal-from-arusha-
based-human-rights-court-3609834#: ~:text=Tanzania%20has%20come%20under%20continental
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for by Tanzanian statute and has been deemed to be constitutional.™ It also further
stated that, the death penalty was provided for in international law particularly, the
ICCPR.™" Lastly, Tanzania argued that the decision on provisional measures was
delivered propriomotuwithout affording it (Tanzania) the right to be heard.'

Interestingly, the Tanzanian government refused to comply with subsequent rulings on
provisional measures in subsequent cases basing on the same reasons in the Lazaro
case above. These cases also involved the death penalty in Tanzania. Some of the
cases include the cases of, HabiyalimanaAugustino& Others v The United Republic of
Tanzania™ App No. 015/2016, DeogratiusNicholaus v The Unted Republic of
Tanzania, Joseph Mukwano v The United Republic of Tanzania®, Domick Damian v
The United Republic of Tanzania and Crospery Gabriel v The United Republic of
Tanzania'*among others.'#

The rulings of the African Court on provisional measures against Tanzania should be
viewed in the context of Tanzania’s own views on the death penalty. The death
penalty in Tanzania has its roots in colonial legislation. It may be imposed on those
who would have been convicted of murder. It is carried out by hanging the offender.
According to Gaitan, the justification for the death penalty in Tanzania has been
linked to the political and social culture of Tanzania expressed through the maxim,
jinokwajinowhich means, ‘a tooth for a tooth’ and loosely translates to, ‘he who Kills
a man must be put to death’.' In essence, the jinokwajinomaxim is the moral basis
for the death penalty in Tanzania. The death penalty in Tanzania is an established and
justified form of punishment dating back to time immemorial, when it was applied to
solve murder cases that were ‘committed’ by the use of witchcraft.'°

From this brief contextual analysis, it is clear therefore that the rulings on provisional
measures in the death penalty cases against Tanzania were doomed and at a high risk
of non-compliance. It is patently clear that the death penalty is part and parcel of the
socio-political fabric of Tanzania. It can be argued therefore, that judgments which

0 Activity Report 2021 (n122 above) Page 18
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strike at the heart of a State’s social and political fabric face a high risk of
non-compliance. These judgments are not in the interests of Tanzania.

However, it should be noted that in general, rulings on provisional measures have
faced difficulties with compliance in many Regional Human Rights systems. It has
however been argued that, one of the reasons why States have failed to comply with
orders for provisional measures is because of the inconsistency of the African Court in
the use of the provisional measures. Pascale puts it as follows,

“To be more precise, since the African Court generally abstains from assessing
the international responsibility of States that have not implemented
provisional measures, it somehow supports the situation of enduring
disrespect for such measures and the resulting loss of their practical
“usefulness”. This would therefore also mean that the African Court, namely
the organ that should and could mainly contribute to improve the functioning
of the “fragile” African Human Rights System, is indeed one of the causes of a
further weakening of this System.”"!

This appears to be a very serious weakness of the African Court itself which
contributes to non-compliance with provisional measures of the Court.

That Tanzania has withdrawn its declaration allowing individuals and NGOs to
approach the Court directly does not bode well for the future of the Court and the
execution and implementation of its judgments. It can be argued that the withdrawal
is a form of backlash against the African Court which threatens the existence of the
Court itself. It is also indicative of the Tanzania’s lack of compliance with judgments
of the African Court.

The case of Rwanda: Compliance with judgments of the African Court on Human
and Peoples’ Rights

Rwanda emerged from the 1994 Genocide against the Tutsi a largely divided nation.
The Government of President Paul Kagame that took power in 1994 after the Genocide
has generally treated with ruthlessness, attempts to downplay or deny the 1994
Genocide. Many people have been prosecuted for their role during the Genocide,
whilst others have been prosecuted for denying or downplaying the Genocide.
Invariably, the civic space in Rwanda, according to CIVICUS, a leading civil society

'51G.Pascale Andrea ‘Provisional Measures Under the African Human Rights System’, F. M.
Palombino et al. (eds.), Provisional Measures Issued by International Courts and Tribunals,
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organisation, is considered to be repressed.'? According to these ratings, a repressed
civic space is the second worst rating after ‘closed’. The country faces challenges
with fair trial rights and these matters have been brought before the African Court for
adjudication.

Rwanda signed the Protocol to the establishment of the African Court on the 9% of
June 1998."3 It was one of the first countries to sign the Protocol. Perhaps this was
influenced by the hope to have perpetrators of the Rwandan Genocide to face justice.
Rwanda deposited the declaration pursuant to Article 34 (6) of the Protocol allowing
individuals and NGOs direct access to the Court on 22 January 2013.™*

TABLE 3: JUDGMENTS ON MERITS & REPARATIONS OF THE AFRICAN COURT
AGAINST RWANDA AND COMPLIANCE RATES™

Number of | Judgments Judgments partially | Judgments not
Judgments complied with complied with complied with

3 Nil Nil Nil

Total as a | Nil Nil 100%

percentage of total

number of

judgments

TABLE 4: RULINGS ON PROVISIONAL MEASURES BY THE AFRICAN COURT AGAINST
RWANDA AND COMPLIANCE RATES™®

Number of Rulings | Rulings complied [ Rulings partially | Rulings not
on Provisional | with complied with complied with
measures

2 Nil Nil 2

152 CIVICUS Monitor (2022) National Civic Space Ratings, Available at: www.monitor.civicus.org
(Accessed: 2022-06-21).
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Total as a | Nil Nil 100%
percentage of total
number of rulings

As shown in Table 3 and 4 above, the African Court has however not had the
opportunity to deal with many cases involving Rwanda as the Rwandan government
withdrew its Article 34 (6) declaration within three years after making the
declaration. The turn of events following the declaration in 2013 perhaps explains
why the Rwandan government has openly defied the judgments of the African Court.
The case of Umuhoza v Rwanda'™is key to this discussion on compliance.

In that matter, IngabireVictoireUmuhoza, an opposition leader in Rwanda was alleged
to have made some speeches between 2003 and 2010 whose effect was to minimise
the Rwandan genocide or to downplay or deny it."”® She was prosecuted in the High
Court of Rwanda and sentenced to eight years imprisonment with hard labour." She
appealed to the Rwanda Supreme Court which reclassified the offences she was facing
and sentenced her to fifteen (15) years imprisonment.'®Umuhoza then approached
the African Court arguing that her fair trial rights and right to freedom of expression
had been violated.

The Court became seized with the Application. Initially, Rwanda co-operated with the
Court in terms of submissions of responses and correspondences. However, four days
before the hearing of the Application, Rwanda notified the African Union Commission
of its intention to withdraw its declaration under Article 34 (6)."*'In the note, Rwanda
in apparent reference to the Umuhoza case stated that,

“CONSIDERING that a Genocide convict who is a fugitive from justice has,
pursuant to the above-mentioned Declaration, secured a right to be heard by
the Honourable Court, ultimately [sic] gaining a platform for re-invention and
sanitization, in the guise of defending the human rights of the Rwandan
citizens; CONSIDERING that the Republic of Rwanda, in making the 22nd
January 2013 Declaration never envisaged that the kind of person described
above would ever seek and be granted a platform on the basis of the said
Declaration;

*”Umuhoza v Rwanda App. No. 003/2014
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CONSIDERING that Rwanda has set up strong legal and judicial institutions
entrusted with and capable of resolving any injustice and human rights issues;

NOW THEREFORE, the Republic of Rwanda, in exercise of its sovereign
prerogative, withdraws the Declaration it made on the 22nd day of January
2013 accepting the jurisdiction of the African Court on Human and Peoples’
Rights to receive cases under article 5(3) of the Protocol and shall make it
afresh after a comprehensive review. "'

This Notice of Withdrawal sums up the reason behind Rwanda’s failure to comply with
judgments of the Court that followed the notice. Rwandan Justice Minister justified
its withdrawal of its declaration under Article 34 (6) because the Court’s powers were
being abused by genocide convicts and fugitives and therefore the country could not
participate in the proceedings.'®

Rwanda’s Ambassador to the African Union, Hope Tumukunde, also stated that, ‘We
quickly realised that [the African Court] is being abused by the judges on absence of a
clear position of the court vis-a-vis genocide convicts and fugitives, and that is why
we withdrew’."®* This negative public discourse against the Court and its judges by
Rwanda is a clear manifestation of a backlash against the Court and indicative of
Rwanda’s attitude towards compliance with judgments of the African Court.

In Kennedy Gihana v Rwanda'®, Rwanda advised the Court that it would not
participate in the proceedings of the Court. This form of backlash against the Court
would be indicative of non-compliance by Rwanda. Flowing from the refusal to
participate in the proceedings of the Court, Rwanda has still hot complied with the
reparations order of the Court in the Gihana case.'®

Similarly, in the Umuhoza case, the Rwandan Government has informed the Court that
it will nolonger co-operate with it.'*’

2https: //www.african-court.org/wpafc/wp-content/uploads/2020/10/Withdrawal-Rwanda.p
df
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With respect to orders for provisional measures, table 4 illustrates that there is a
100% non-compliance rate by Rwanda. Again, it would appear that the rulings that
have been issued by the African Court so far have touched on the sensitive 1994
Genocide. To demonstrate this point further, the case of Leon Mugesera v Rwanda®®is
illuminating. Leon Mugesera is now a convicted person who was prosecuted for making
inflammatory sentiments during the Genocide against the Tutsi in 1994 in Rwanda. In
that case, Mugesera had approached the African Court requesting the Court to issue
provisional measures against the Rwandan government to allow him to meet his
lawyer and family. In an unprecedented move, during the initial procedural stage of
the case, Rwanda sent a letter to the Registrar of the Court that it would not comply
with any measure requested by the Court.' It would appear that this position by
Rwanda was influenced by purely political reasons. Rwanda had notified the Court of
its intention to withdraw its declaration allowing individuals and NGOs direct access
to the Court in 2016 during the Umuhoza case before its conclusion. Rwanda had
hoped to oust the jurisdiction of the Court in that matter and all other cases pending
before the Court. The Court had acknowledged the validity of Rwanda’s withdrawal
but pursuant to the international law principle of perpetuatiojurisdictionis'”, the
Court held that it would still determine all matters that were pending and that
Rwanda would still be obliged to comply with decisions therefrom.'" This position by
the Court led to Rwanda openly defying the judgments of the Court.

In conclusion, it would appear that Rwanda has failed to comply with judgments of
the African Court mainly because the judgments touch on the Rwanda Genocide of
1994. It is also not far-fetched to conclude that, the failure to comply with judgments
is also due to a restricted civic space in Rwanda characterised by fair trial violations
and targeting of legitimate opposition.

Zimbabwe’s compliance conundrum with International tribunals

Lessons can be learnt from Zimbabwe to solidify the understanding of the factors that
have influenced Tanzania and Rwanda not to comply with judgments of the African
Court. Zimbabwe continues to face serious challenges with respect to implementing
decisions of International Tribunals.

The Southern African Development Community Tribunal is a key example. Before it
was dissolved, largely at the instigation of Zimbabwe, several cases had been brought
before the Tribunal against Zimbabwe. The SADC Tribunal was the judicial body of the
SADC region established to interpret the community law.

%] eon Mugesera v Rwanda App. No 012/2017
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70 A procedure starting before a court or tribunal pursuant to the law in force at the time of
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7"Umuhoza (supra)



The leading case of Mike Campbell (Pty) Limited v Zimbabwe SADCT-001/2008
illustrates how judgments which touch at the heart of a State’s constitutional order
and alter a State’s political-social fabric are at high risk of non-compliance. In that
case, Mike Campbell challenged Zimbabwe’s land reform programme alleging that it
was unlawful to the extent that it was racially grounded with no prospects of
compensation.'? As is common cause, the Government of Zimbabwe embarked on the
land reform programme to address historical and colonial imbalances which gave
fertile land to the white minority at the expense of the black majority. The
Government of Zimbabwe strongly opposed Campbell’s Application. The SADC Tribunal
however found in favour of Campbell.

Unsurprisingly, the Government of Zimbabwe refused to comply with the Tribunal’s
ruling. After a series of events, the SADC Tribunal was actually suspended whilst the
contracts of the judges of the tribunal were terminated. The harsh backlash by the
Zimbabwean government had led to the suspension of the Tribunal itself. By way of
comparison, it can be argued that similar to Tanzania and Rwanda, judgments of
international tribunals which seek to interfere with sensitive aspects of a State’s
history and politics are highly likely not to be complied with.

CHAPTER CONCLUSION

This chapter constituted the main subject of this thesis, namely analysing the status
of compliance with judgments in Tanzania and Rwanda. The chapter began by
highlighting the position of Tanzania as the host state of the African Court and most
importantly, that it gave individuals and NGOs direct access to the Court. The Chapter
also analysed statistics of compliance as extracted from the Activity report of the
African Court and the African Court website. Based on these statistics, the chapter
makes a finding that currently, Tanzania has not complied with 97% of the Court’s
judgments on merits and reparations. A further finding is made that Tanzania has only
partially complied with 1 judgment constituting 3% whilst it has never fully complied
with any judgment. With respect to rulings on provisional measures, this Chapter
makes a finding that Tanzania has not complied with any of the rulings. What is clear
from these findings is that, the judgments and rulings have elicited an adverse
reaction from Tanzania’s government.

The Chapter makes a finding that these judgments and rulings have touched on
sensitive aspects of Tanzania’s socio-political fabric and hence the non-compliance.

2Mutangi (n1 ) above



Simply put, Tanzania has exercised a rational choice not to comply because the
judgments are inconsistent with Tanzania’s own interests.

Additionally, one can also argue that the backlash against the Court by Tanzania has
also been consistent with the democratic regression and closure of the civic space in
Tanzania. Furthermore, it remains highly controversial for a supranational judicial
body to supersede domestic judicial authority. This is clear from the death penalty
provisional measures that have not been complied with by Tanzania.

The absence of a special domestic framework to ensure compliance with judgments of
the African Court could also be a factor accounting for non-compliance with the
Court’s judgments. The sentiments of Tanzania’s Solicitor-General alluded to earlier in
this Chapter are apposite.'”

The case study of Rwanda commences from its history with genocide. The chapter
also establishes that Rwanda was one of the major supporters of the African Court as
it viewed it as a mechanism through which human rights could be promoted on the
continent. Rwanda also gave individuals and NGOs the right of direct access to the
Court. However, immediately following Rwanda’s accession to Article 34 (6), the case
of Umuhoza engendered feelings of hostility towards the Court leading to open
defiance with its judgments. This was largely due to the fact that the judgment
touched on Rwanda’s sensitive history with genocide. The Chapter also finds that
based on the statistics extracted from the Court’s Activity report and website,
Rwanda has not complied with any of the Court’s judgments on merits and reparations
and also rulings on provisional measures. The Court has thus faced severe backlash by
Rwanda. The finding from this Chapter is that Rwanda has failed to comply with
judgments of the Court because they are not in the interests of Rwanda.

In addition, the failure to comply may also be consistent with a closed civic space at
the domestic level characterised by persecution of all dissent by the Government of
Rwanda.

In the next chapter, the thesis will attempt to draw lessons from the European and
Inter-American system of human rights by analysing the trends in those systems. The
value that is going to be drawn from the two systems relates to ways of strengthening
compliance within the African human rights system.
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CHAPTER 4: LESSONS FROM THE EUROPEAN AND INTER-AMERICAN HUMAN RIGHTS
SYSTEMS

Introduction

This Chapter analyses the European Court of Human Rights (The European Court/
ECtHR) and the Inter-American Court on Human Rights (The Inter-American Court/
ICtHR) with a view to establishing the status of compliance with judgments.
Invariably, the Chapter looks at the compliance legal framework in both systems and



refers to select cases to demonstrate some factors which influence states to comply
with judgments of these Courts. The Chapter also analyses some challenges facing
these Courts with respect to compliance.

The European Court of Human Rights: Historical Origins

The European Court currently operates in an environment where the vast majority of
States are liberal democracies and respect civil liberties. Due to this context, it has
been able to exert influence on domestic actors in European states to integrate
human rights. As this Chapter will demonstrate, the Court has also successfully
managed to influence Constitutional, legislative and institutional changes in States
through its judgments.

It is however remiss, to explain the origins of the ECtHR without briefly explaining the
origins of the European Human Rights System itself. The system was established
following the World War 2 which had been marred by gross human rights violations
and violations of the laws of war. World War 2 led to massive loss of lives, destruction
of property, internal displacement and migration crisis in Europe. The system was thus
set up to prevent any future violations of human rights of the scale that was
experienced during the 2™ World War.

The Council of Europe (not to be confused with the European Union) was formed in
1949 as an international organisation for European States.'* Its mandate is to protect
human rights, rule of law and promote democracy in member states to the Council.'”?
It currently consists of forty-six (46) members. Russia is the latest country to cease to
be a member of the Council following its invasion of Ukraine in March 2022.

The Council of Europe drafted the European Convention on Human Rights to secure
basic human rights for individuals from member states of the Council. This shift to
giving individuals rights in International law was consistent with a similar shift that
occurred with the United Nations and the 1948 Universal Declaration of Human Rights.

The European Convention was signed in Rome in 1950 and came into force in 1953."°
The European Convention made provision for several individual rights in accordance
with the Universal Declaration of Human Rights.

U4https: / /www.coe.int/en/web/about-us/who-we-are

1Bhttps: //www.equalityhumanrights.com/en/what-european-convention-human-rights

1%https: //www.equalityhumanrights.com/en/what-european-convention-human-rights


https://www.equalityhumanrights.com/en/what-european-convention-human-rights
https://www.equalityhumanrights.com/en/what-european-convention-human-rights
https://www.coe.int/en/web/about-us/who-we-are

At the inception of the European system, three key institutions were responsible for
protection of human rights namely, the European Commission of Human Rights, the
European Court and the Committee of Ministers of the Council of Europe.'”” Under this
original system, all applications filed in terms of the European Convention would first
of all be handled by the European Commission which assessed the Application for
admissibility."”® If the application was found to be admissible, the Commission would
draw up the facts and express a non-binding decision to the parties involved. The
Commission or the Respondent State could then refer the matter to the European
Court for a binding decision. If this option was not exercised, the Committee of
Ministers could decide on the matter. This approach would in future prove to be a
major structural weakness of the human rights system in Europe. One of the evident
weaknesses of this system was the lack of a right to direct access to the Court for
individuals.

However, the idea of a European Commission is one that was strongly supported by
European States as far back as 1949. As the Explanatory report to Protocol 11 states, a
Human Rights Commission, in addition to a Court, was necessary to “counter the
criticism that the latter would be inundated with frivolous litigation and its facilities
exploited for political ends.”’® Some States however, still viewed the court as the
only important institution that could effectively deal with human rights violations.
The creation of the three institutions was therefore a compromise to pacify
competing interests in the Council.

In 1998, through Protocol 11 to the European Convention, the Council of Europe
restructured the human rights system. Protocol 11 effectively abolished the European
Commission on Human Rights. The preamble provisions of Protocol 11 in explaining
this restructuring provides that,

“Considering the urgent need to restructure the control machinery established
by the Convention in order to maintain and improve the efficiency of its
protection of human rights and fundamental freedoms, mainly in view of the

Ihttps://echr.coe.int/Pages/home.aspx?p=basictextséc=
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increase in the number of applications and the growing membership of the
Council of Europe...”"®

This growth in the number of members of the Council of Europe was occasioned by
the collapse of the Soviet Union and formation of several States in Eastern Europe.
Several cases from these formerly Soviet Union States were filed under the
Convention. Anagnostou also states that partly because of Russia and Turkey with
deficient democratic standards, the European Commission was abolished and a single
Court was created and rendered mandatory, the individual right to petition the Court
directly.”® The Court has thus carried out this adjudicatory role in the European
human rights system with distinction. Its workload in comparison with the African
Court is massive. As Figure 1 below illustrates, as of 31 May 2022, a total of 72,100
cases were pending before the Court.

Compliance Legal Framework of judgments of the European Court of Human Rights
The obligation to comply with judgments of the European Court is one that is guarded
almost jealously in the European system. In terms of Article 46(1) of the European
Convention,

“The High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties.”'®?

This provision is similarly worded with Article 30 of the African Court Protocol. This
obligation to comply with judgments of the Court is three-fold. Firstly, it involves
termination of the continuing violation, secondly, restitution in integrumand lastly
just satisfaction.”™ In the case of Vermeire v Belgium, the Court held that the
obligation to implement the judgment is immediate and not transitory.’® However, in
some instances, the nature of a judgment may mean that obligations cannot be
complied with immediately but within a reasonable time.

It is also pertinent to note that, under the European system, Respondent States are
given considerable latitude to device means and methods of complying with
judgments of the European Court.

'8 Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, restructuring the control machinery established thereby.
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Figure 1: Pending cases before the European Court of Human Rights (source:
https://echr.coe.int/Documents/Stats pending month 2022 BIL.PDF)
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A key cog of the European system’s compliance legal framework is the work of the
Committee of Ministers. In terms of Article 46 (2) of the European Convention, the
Committee of Ministers is tasked with supervising the execution of judgments of the
European Court.
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In performing its supervisory role, the Committee of Ministers interacts with the
competent national authorities and reviews the adequacy of both individual and
general measures that they undertake in response to adverse judgments.'® Quite
clearly, the CoM has more expansive and elaborate powers of monitoring execution of
judgments than the Executive Council under the African human rights system. This is
so if one were to compare the powers of the CoM under Article 46 of the European
Convention and the powers of the Executive Council under Article 29 (2) of the
African Court Protocol.

Anagnostou argues that, “state compliance with Strasbourg Court rulings that find a
state to have infringed Convention provisions is actually remarkably high, and it has
been described as ‘as effective as those of any domestic court.”’® New rules that
came into force in 2010 have further strengthened the capacity of the CoM to monitor
the execution of judgments of the Court. These changes came about as a result of an
increase in the Court’s workload in the early 2000s. In the Explanatory Report to
Protocol 14 which brought about these changes, it was stated that,

“Measures must also be taken to prevent violations at national level and
improve domestic remedies, and also to enhance and expedite execution of
the Court’s judgments”'®

In essence, the CoM has now been empowered with very wide powers to ensure that
judgments of the European Court are complied with. This is achieved through the
interactions between the CoM and domestic actors. This transnational legal process
could be one of the factors that accounts for a high compliance rate under the
European system.

Furthermore, it is also important to note that the CoM may refer to the Court for a
determination on whether a state has refused to comply with a judgment in
accordance with Article 46 (1) of the Convention.'® Conversely, where the Court finds
that there is no violation, it refers the case to the CoM which shall close the
examination of the case.'®

Although it does not have a coercive mechanism to enforce compliance with its
judgments, the European Court has through the innovative ‘pilot judgments’

8> Anagnostou (n181 above)
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procedure contributed to state compliance. According to this procedure, the Court
suspends the examination of all repetitive cases during the supervision of the pilot
judgment by the Committee of Ministers, whose supervision is given priority under the
“enhanced procedure”.’ In simple terms, the Court identifies causes of systematic
problems or human rights violations and orders the Respondent State to implement
some general measures. This is the pilot judgment. Should the State fail to comply
with these general measures under the pilot judgment, the Court may re-open those
cases which it would have frozen. The African human rights system in 2020 introduced
new Rules which will see a version of the pilot judgments being introduced. Pilot
judgments are key in that they may lead to legislative and policy changes and

decrease cases of similar nature and consequently lessen the Court’s workload.

Trends, Challenges and Opportunities: Compliance with judgments of the
European Court of Human Rights

As already highlighted above, compliance with judgments of the European Court is
considered to be very high and to some extent, as high as compliance with judgments
of domestic courts. However, it has been highlighted that measuring compliance with
judgments under the European human rights system is extremely difficult.’'’ One of
the challenges is the sheer amount of cases that have been decided by the Court
which is very high. It should also be noted that several challenges remain in so far as
compliance with judgments is concerned.

Judgments of the Court which order comprehensive legislative or Constitutional
changes continue to face resistance. This is because they are viewed as challenging
democratic ideals concerning majority rule and parliamentary supremacy. The Court’s
judgments in the cases of Hirst v U.K and Greens & M.T v U.K faced this challenge.

Furthermore, judgments calling for legislative reform largely rely on the ability of
legislative actors to contain the executive branch.' A pliant legislature may not
always be successful in implementing measures and thus complying with judgments of
the Court.

Stiansen in his thesis quotes de Londras and Dzehtsiarou who posit that, some cases of
non-compliance are a result of the Respondent states refusing

“to execute [an ECtHR judgment] because of a deep-seated disagreement not
only with the outcome but, perhaps more significantly, with the principle of an

"Forst (n183 above)
¥IStiansen (n3 above)
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international court’s decision ‘overturning’ a domestic, democratically arrived
at position in respect of a particular matter.”'*

As a corollary to the risk of non-compliance with judgments on legislative reform is
the rise of populism in Europe. Populism appears to be on the rise in most European
States with extremist views on racism and migration threatening the essence of
Europe as a liberal democracy. In his article, Petrov argues that, “supranational
judicial review (European Court) is at odds with populist ideology.”'* He further
argues that populism tends to include international courts such as the European
Courts in the populist ‘narrative of blame’, which explains who is responsible for the
current problems of the ordinary people and how to resolve them.'® The point here
being that, the rise of populism may be indicative of compliance challenges that lie
ahead for the Court.

This populism has also manifested itself through criticism of the Court. For instance,
Viktor Orban, President of Hungary criticised the European Court for finding that the
removal of Hungary Supreme Court President as a violation of the Convention. He also
criticised the Court after it had made findings against Hungary’s immigration policies
and treatment of migrants. He went on to state that the European Court was in need
of reform as it had become a threat to the security of the EU people.'®

It can also be noted that judgments of the Court which interfere with
counter-terrorism measures receive a lot of backlash from Respondent States and are
prone to resistance. For instance, a judgment of the Court in favour suspected Islamic
terrorist, Abu Qatada against the UK barring his extradition without assurances from
the Jordan government that he would be tortured, received criticism from the British
government. Then Home Secretary, Theresa May even suggested that the UK should
withdraw from the Court."”

It is pertinent to note however that in some instances, compliance is not necessarily
non-existent but may be delayed due to several domestic factors. This is particularly
so with respect to judgments that require legislative reform. Legislative reform by its
very nature may be slow and cumbersome. This is in part due to the procedures
themselves or due to opposition within the domestic politics. As Martinico points out
with respect to Italy, that Italy has never refused to comply with a judgment of the
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European Court but compliance has been delayed due to a cumbersome legislative
process.'?®

Another factor which influences compliance with judgments of the Court is the nature
of the judgment itself. Where the Respondent state is unclear as to what the
judgment requires, the risk of non-compliance is high. As Staton and Vanberg argue,
“By indicating remedies, courts can make the implementation process more
transparent and in this way increase the political costs associated with
non-compliance.”'” However, this has its own challenges as the Court may be accused
of overreaching or violating the subsidiarity principle that is central to
implementation of judgments in the European Court.

The cessation of Russia from membership of the CoE may likely impact the compliance
rates with the judgments of the Court. As shown in Figure 1 above, there are 17,750
cases pending before the European Court of Human Rights against Russia accounting
for 24,6% of the Court’s caseload. Should all these cases be disposed by the Court,
will Russia comply with the judgments? Yet the Court cannot simply remove the cases
from its roll of cases.

Finally, it can be argued that compliance rates in the European system are high
because of the context in which it operates, in particular, the high number of
democratic states. The political cost of non-compliance also remains very high thus
forcing states to comply with judgments.

198G.Martinico‘ Italy: Between Constitutional Openness and Resistance In Criticism of the
European Court of Human Rights. Shifting the Dynamics of the Convention System:
Counter-Dynamics at the National and EU level, ed. Patricia Popelier, Sarah Lambrecht and
KoenLemmens. Cambridge, Antwerp, and Portland: Intersentia 2016.
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The Inter-American Court of Human Rigjhts: Historical origins

The Inter American Court of Human Rights (IACtHR) is one two principal organs of the
Organisation of American States that is part of the Inter American Human Rights
System. Together with the Inter American Commission of Human Rights, the IACtHR is
responsible for the protection of human rights in the American region (both North and
South America). To date, twenty American states recognised the Court’s competence
to deal with contentious matters.?®Founded in 1979, through the Statute of the Inter
American Court of Human Rights, the Court is headquartered in Costa Rica.?”!

It is important to note that human rights in the American system were introduced as
far back as 1948 with the adoption of the American Declaration on the Rights and
Duties of Man which contains individual human rights. This was followed by the
American Convention on Human Rights adopted in 1969 and entered into force in
1978. The Convention establishes the IACtHR?? and the IACHR*® as the competent
organs for the protection of human rights in the American region.ThelACtHR is
regulated by the Statute of the Court which was adopted in 1979 and exists to
interpret the rights provided for under the American Convention.?*

It is pertinent to note that, although the Inter American human rights system is one of
the oldest regional human rights system, it was formed against the background of
military dictatorships, civil wars, absence of the rule of law and impunity. Invariably,
domestic institutions in most of the American states were very weak and unable to
deal decisively with impunity. As this study will show, compliance with international
human rights obligations in this region continues to face serious challenges. Balliet
comments that the Court was created during the epoch of dirty wars and enforced
disappearances.?® Quite clearly, the Court was created in an environment where
democratic ideals were still alien.

Lhttps: //www.corteidh.or.cr/que es la corte.cfm?lang=en
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Unlike the European Court, the IACtHR was oriented towards democracy building
rather than notions of deferring and giving states a margin of appreciation.?® This
context is important in understanding the level of compliance with judgments of the
IACtHR.

Compliance Legal Framework

Unlike the European and African systems, the primary role of monitoring compliance
with judgments is done by the IACtHR itself. It is one of the elements that make up its
jurisdictional function.

Similar to the other regional human rights systems, a violation of a human right under
the American Convention must be remedied by the awarding of a remedy. As the
IACtHR in the Velasquez case stated, “it is a principle of international law that any
violation of an international obligation that results in harm entails the responsibility
to make adequate reparation.”?”’

The Court has powers to order wide measures of repair for violations of the American
Convention in terms of Article 63(1) of the American Convention. Upon ordering such
measures of repair, the State responsible for internationally wrongful act has an
obligation to implement provisions of the Court’s judgment in good faith and in a
prompt and complete manner.?® This obligation is similar to the obligation of States in
the European and African human rights systems. The failure to comply with a
judgment under the American system will lead to the State being declared to have
committed an internationally wrongful act. Furthermore, failure to comply with a
judgment is considered to be a violation of the fundamental right of access to
international justice.?®

The Court monitors the execution of its judgments in a variety of ways which include
the written process, hearings, visits and notes of the Secretariat.?’° One of the most
important ways of monitoring compliance by the Court has been requesting

20Bailliet (n205 above)
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information from “other sources””' The procedure of monitoring judgments is
specifically provided for under Article 69 of the Rules of Procedure of the Court. The
Court is empowered under these provisions to request information from the
Respondent state on the activities it would have carried out to comply with a
judgment of the Court.?'? The Court also considers observations that are made by the
Commission and representations made by the victims of violations or their
representatives.?'

Under its monitoring mandate, the Court also employs joint monitoring of compliance
with its judgments. This entails monitoring of measures of reparation orders in several
cases against the same State.?™ Joint monitoring is meant to address structural
challenges that inhibit compliance. To increase efficiency in monitoring compliance
with judgments, the Unit for Monitoring Compliance with Judgments was established
in 2015.%"® The joint monitoring approach is not found in the African human rights
system.

Similar to the European and African human rights systems, the IACtHR reports
annually to the OAS on its activities, including cases in which a State has not complied
with the Court’s judgment, making any pertinent recommendations.?'®

The Court may also summon the Respondent state and representatives of the victims
of human rights violations to a hearing to monitor compliance with a judgment.?'” The
IACHR is also involved in the hearing and may submit its findings.2"®

Cases being monitored for compliance with judgments are closed when full
compliance has been declared by the Court. As this study demonstrates, such cases
remain very few compared to the number of measures that would have been ordered
by the Court.

The conventionality control doctrine is also critical in the compliance legal framework
under the American human rights system. According to this doctrine, by ratifying the
American Convention, a State’s organs, including its judiciary and organs linked to the
administration of justice at all levels are also subject to the Convention.?® In essence,

21T Article 69(2) of the Rules of Procedure of the Inter American Court of Human Rights
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this doctrine underscores the supremacy of the American Convention over domestic
laws and institutions. It further ensures that the effects of the provisions of the
Convention and indeed judgments rendered by the Court are not diminished through
application of norms contrary to Convention’s object and purpose.’ In summary, a
State may not invoke its domestic laws, norms or institutional framework to refuse to
comply with the American Convention and in particular, judgments of the IACtHR.

Trends, Challenges and Opportunities in compliance with judgments of the IACtHR

Figure 2: Total cases under supervision by the ICtHR?*'
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TOTAL GASES UNDER SUPERVISION AND ON'FILE, BY TATE

STAGES OF
SUPERVISION

involving 1373 Reparation Measures

ORDERS ofMoniorg Conparc v

. Case af monitoring stage

0 . Cases closed
%

*Note: The information presented in this table is based on statements in the orders issued by the Court. Consequently, there could be other
information provided by the parties in the files that has not yet been evaluated by the Court.
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Figure 3:

Compliance rates according to Patricia Cruz Marin??

Table 1. Compliance levels by type of remedy awarded

Remedy Compliance level

All remedies 38.87%
Restitution 38.89%
Rehabilitation 18.73%
Satisfaction 53.05%
Guarantees of non-repetition 28.01%
Compensatory measures 52.33%
Obligation to investigate, prosecute, and 8.46%
sanction

Costs and expenses 61.41%

223 p.C Marin ‘Compliance of the Judgments of the Inter-American Court of Human Rights’
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presented for the class Public Order and the World Community with Professor Michael Reisman
on Fall 2019.
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Figure 4: Compliance rates according to Max Silva Abbott?*

IMAGE 1: CURRENT STATUS OF THE CASES 2%

Current Status of the Cases Total Ruled
Cases:

240 (100%)
Full
Compliance:
31(12.9%)
Partial
Compliance:
104 (43.4%)
Unfulfilled:
50 (20.8%)

= Full Compliance Partial Compliance

Pending:
= Unfulfilled = Pending
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As has already been explained in the preceding Chapters, measuring compliance with
judgments is by no means a simple task. The IACtHR operates in an environment that
has a history of serious violations of human rights committed mainly by those who
have the task of implementing the decisions of the Court. There has however been a
move towards democratisation in American States, particularly in Latin America.

However, it has been observed by some scholars that, these democratic transitions
have been marked by formal or informal elite pacts which have limited the possibility
of national justice systems to pursue accountability of military and security
individuals who were involved in enforced disappearances, extra-judicial killings and
sexual violence.?”” To that end, judgments of the Court that order States to
investigate and punish military and security sectors involved in torture, enforced
disappearances and extra-judicial killings have faced challenges with compliance. It
should be noted that most these human rights violations occurred before these
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democratic transitions and that most of the perpetrators continue to be in
government. A few cases brought before the Court for determination on compliance
illustrates this point. In the case of Caballero Delgado & Santana v Colombia, the
Court found that Colombia had failed to comply with its judgment to investigate and
punish those involved in the enforced disappearance and death of victims.??® The
Monitoring Compliance judgments of Juan Humberto Sanchez v Honduras and
Garibaldi v Brazil also demonstrate the difficulties of non-compliance with judgments
of the Court when the reparation measures include investigation and prosecution of
military personnel.

According to Antkowiak, out of fifty-four (54) judgments that have been issued by the
IACtHR calling for investigation and prosecution of these military personnel, only one
(1) has been deemed to have been fully complied with by the Court.?? This matter
concerned the case of Castillo-Paez v Peru***who had been enforcedly disappeared
and never to be seen again by the police.

Furthermore, it has been observed by compliance scholars that judgments which
require actions by public ministries and the legislature are at risk of
non-compliance.?' These include judgments calling for legislative and institutional
reform. This is usually because such measures require the consensus of all competing
domestic actors.

Scholars tend to differ on the exact rates of compliance/ non-compliance. Figure 2
above demonstrates that according to Court’s 2021 Annual Report, Forty-seven orders
were issued under monitoring for compliance with judgments. However, the number
of cases which have been closed that is, deemed to have been fully complied with
remain low compared to those under monitoring. This is perhaps an indicator that
compliance is relatively low. 258 cases are under supervision for compliance with the
Court’s judgments.

Patricia Cruz Marin in her findings shown in Figure 3 above show that as at the time of
her article, only 38.87% of remedies have been complied with. Figure 3 also
demonstrates that judgments which impose an obligation to investigate and prosecute
experience very low levels of compliance which she calculated at 8,46%. Furthermore,
Figure 3 shows that judgments which order payment of compensation and orders of
satisfaction have comparatively high rates of compliance.

228 Caballero Delgado & Santana v Colombia (Monitoring Compliance with Judgment).
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Figure 4 on the other hand illustrates that judgments which have been fully complied
with are very low standing at only 12,9%. Staton and Romero also explain that
compensatory and satisfactory remedies have higher levels of compliance in
comparison to other remedies such as those requiring transformation of institutions,
obligation to investigate, prosecute and sanction.?*

To further illustrate the challenges of compliance facing the ICtHR, according to the
Court’s 2021 Annual Report, only two cases were closed following full compliance with
judgments. These are the cases of Baena Ricardo et al v Panama*&Perrone&Preckel
v Argentina.”**To put this figure into perspective, one needs to compare the two
judgments fully complied with versus the total judgments issued by the Court.
According to the IACtHR’s 2021 Annual Report, only a total of forty (40) cases have
been closed following full compliance with the judgments of the Court.?*

It can also be argued that compliance under the American human rights system is a
matter of political will. Since the Court does not have a coercive mechanism to
enforce its judgments, compliance becomes a matter of domestic implementation. As
Hillebrecht correctly argues,

“..governments only comply with these resolutions when it coincides with
their internal agendas or when it helps them increase their legitimacy before
their constituents...”>®

In essence, compliance is result of political will.

The nature of a judgment also influences the level of compliance with judgments of
the IACtHR. It has been argued that the more vague the judgment, the lesser its
chances of being complied with. As Staton and Romero state,

“governments should be more likely to comply with judicial decisions as (1)
the clarity of the order increases and (2) as the public costs of defiance
increase, yet they should be less likely to comply as (3) their policy differences
with the court grow more pronounced”*’

232 Staton&A.Romero ‘Clarity and Compliance in the Inter-American Human Rights System’
2011.

23Baena Ricardo et al v Panama (Monitoring Compliance with Judgment).
24perrone&Preckel v Argentina (Monitoring Compliance with Judgment).
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Yet Staton and Romero also argue that vagueness is a natural manifestation of judges’
efforts to address core tensions of judicial policy making.?*® The value of vagueness
would lie in giving the Respondent State leeway to device its own means to
implement the Court’s judgment without the accusation of judicial overreach.

Another factor which may influence compliance with judgments of the Court is the
reluctance by the Court itself to utilising Article 65 of the American Convention.

“I have strongly recommended the Court to apply Article 65 again, so as to
bring states that do not comply back to their duties of compliance with the
judgments of the Court, but the Court’s majority has preferred to take a
pragmatic approach. | am against pragmatism in this domain of protection. |
think that protection is a matter of principle and there is no room under the
American Convention for pragmatism.?’

Trindade, a former Judge of the Court has often come out in strong opposition to
giving States, a margin of appreciation including in so far as implementing decisions of
the Court. He argues that,

“How could we apply [the margin of appreciation doctrine] in the context of a
regional human rights system where many countries’ judges are subject to
intimidation and pressure? How could we apply it in a region where the
judicial function does not distinguish between military jurisdiction and
ordinary jurisdiction? How could we apply it in the context of national legal
systems that are heavily questioned for the failure to combat impunity? ... We
have no alternative but to strengthen the international mechanisms for
protection ... Fortunately, such doctrine has not been developed within the
inter-American human rights system. %

His two comments above illustrate the challenges of compliance that the system now
faces when it defers matters of compliance to the States, especially where the Court
operates in an environment that is to some extent still facing governance issues and
impunity.

28Staton& Romero (n232 above).
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It should be noted and reiterated however, that compliance is a matter of spectrum
and not an absolute measurement. That compliance are low does not in itself mean
that States are indifferent to the judgments of the Court under this system.

The IACtHR has also faced serious criticism over some of its judgments, which is
indicative of the compliance challenge the Court faces. The case of Loayza Tamayo v
Peru is illustrative of this point. In that case, the Court had found some violations of
rights of a University Professor and ordered several reparative measures. This
judgment received severe backlash from the Peruvian government. The Criminal
Chamber of the Military Jurisdiction’s Supreme Council of Peru declared the
Inter-American Court’s judgment to be “non-executable.”?' Furthermore, then
Peruvian Dictator, Fujimori criticised the Court’s judgment and led the Peruvian
Congress to withdraw from the Court’s jurisdiction, although this was later found to
be of no force or effect. Several other cases have led to open hostility against the
Court but the Tamayo case stands out.

Some scholars have also argued that the IACtHR risks facing non-compliance with its
decisions owing to its monitoring of compliance role. They argue that, there is no
clear legal basis providing for the powers of monitoring that the Court currently
exercises.”? Furthermore, that the Court may convene hearings on monitoring
compliance, make orders for compliance and still have those orders ignored or
resisted by the States may affect its legitimacy.”® Consequently, the Court’s
judgments may lose their significance over time.

CHAPTER CONCLUSION

This Chapter has drawn lessons from the European and American Human Rights
Systems with respect to compliance of judgments. The Chapter has also demonstrated
that compliance with judgments remains a challenge for both systems. Despite the
European Court operating in a relatively liberal environment, it still faces challenges
with compliance with its judgments. The rise of populism in Europe also poses a risk
to compliance as populism itself tends to collide with the very notion of an
international adjudicatory body superseding domestic institutions. The Inter-American
system on the other hand faces challenges with compliance of its judgments
particularly with respect to those calling for investigation and prosecution of military
and security sectors who were involved human rights violations. Due to democratic

21 Jorge Contesse ‘Resisting the Inter American Human Rights System’ Yale Journal of
International Law [Vol. 44: 2
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transitions that are backed by elite pacts, it remains extremely difficult for these
judgments to be complied with.

The question that invariably arises is the value of this chapter to the thesis. Perhaps
the answer to this question arises from the research questions in particular, what
recommendations can be made to improve compliance within the African human
rights system. This Chapter demonstrates that a strong compliance legal framework
and transnational legal process accounts for the relatively high compliance rates in
the European system. This chapter makes a finding that, under the European system,
the Committee of Ministers has expansive powers to monitor compliance with
judgments of the Strasbourg Court. These powers enable the CoM to engage widely
with domestic institutions including domestic judiciaries. This transnational process
has led to internalisation and entrenchment of rights under the European Convention.
This has been evidenced by the reliance that is placed on judgments of the Strasbourg
Court in domestic Courts. Furthermore, many European States have domesticated the
provisions of the European Convention. This transnational process has perhaps led to
high compliance rates in the European system. Innovative initiatives such as the pilot
judgment procedure has also been utilised under the European system to deal with
the structural causes of human rights violations. This procedure if properly
implemented in the African system could lead to better compliance rates.

Although the Inter-American system faces challenges with compliance, the
Inter-American Court has taken a leading role in monitoring of judgments through its
convening of monitoring compliance with judgments hearings. These hearings put a
spotlight on errant states and attract reputational risks for States. Perhaps the African
Court could convene such as part of its monitoring role as a means of raising the cost
for non-compliance with its judgments.

A clear finding from this Chapter is that transnational legal processes under the
African system are clearly inadequate yet they are important for compliance. The
Executive Council does not have expansive powers of monitoring under the African
Court Protocol. Very few interactions occur between the Executive Council and
domestic institutions to enable internalisation of human rights norms and increase the
legitimacy of the Court.

The next Chapter will conclude the thesis by summarising the major findings of this
study as well as proffering recommendations to strengthen compliance with
judgments of the African Court.



CHAPTER 5: SUMMARY OF FINDINGS, RECOMMENDATIONS & CONCLUSION

Introduction

This chapter summarised the main findings of this study on the compliance conundrum
facing the African Court with respect to Tanzania and Rwanda. It also made a
conclusion on factors that have influenced compliance with judgments of the African
Court by Tanzania and Rwanda. The summary also drew lessons from the European
and Inter-American Human Rights Systems with respect to compliance, in particular it
draws on trends, challenges and opportunities within these systems whilst making
comparisons with the African system. Lastly, the chapter made some
recommendations to strengthen compliance with judgments of the African Court
drawing from previous scholarly work on the subject and from lessons learnt in other
regional mechanisms.

Summary of Major findings Chapter 2

This Chapter initiated the discussion on the research questions as captured in Chapter
1 of the thesis. Chapter 2 commenced the study by explaining the origins of the Court
and its compliance legal framework. The study establishes that the Court has faced
resistance from the onset. The chapter proceeded by providing working definitions for
the concept of compliance with judgments. It can be deduced from the discussion on
this concept, that, compliance is not a ‘all or nothing’ concept but it is a matter of
spectrum. As such, the thesis provided several definitions that have been put forward



by various scholars such as Viljoen and Louw who posit that compliance can be
categorised into various forms, from Full compliance, partial compliance as well as
non-compliance. It was highlighted from the onset that, the concept of compliance
itself invariably recognises the possibility of non-compliance. Thus, compliance has to
be understood as encompassing these variations, namely non-compliance, substantial
compliance and partial compliance.

The thesis also makes a finding that there are other methods of categorising
compliance. Compliance may also be categorised according to the pace of
implementation. Thus, compliance may be categorised as being ‘in progress’ or in
‘situational compliance.’” Be that as it may, this study proceeded on the basis of
categorisation of compliance according to degree/ extent of compliance which
invariably led to such phrases as ‘non-compliance’, ‘partial compliance’ and ‘full
compliance’ being used.

The Chapter also introduced the theoretical premise which guided the study. Two
major theoretical premises were discussed in detail namely, constructivism and
rational choice theories. These are commonly known as theories of compliance. The
theories attempt, in very general terms, to explain the factors that influence states
to comply with judgments of International Human rights tribunals.

The chapter concluded by disaggregating factors influencing compliance.

Summary of Major findings in Chapter 3

This Chapter analyses the status of compliance with judgments of the African Court by
Tanzania and Rwanda. It is the main focus of the thesis. It highlighted that Tanzania is
the host state of the Court and that it gave individuals and NGOs the right of direct
access to the Court. However, this access was withdrawn by the Tanzanian
Government as a backlash to adverse judgments from the Court.

The Chapter proceeded to make a finding that with respect to judgments on the
merits and reparation orders, Tanzania has only partially complied with 1 judgment. It
further finds that Tanzania has not complied with 97% of the judgments of the Court.
With respect to rulings on provisional measures, Tanzania has a 100% non-compliance
rate.

An analysis follows of what factors could have influenced such poor levels of
compliance with judgments and rulings from the Court. The Chapter finds that the
judgments were inconsistent with the interests of the Government of Tanzania. Some
of the judgments touched on sensitive aspects of Tanzania’s social and political fabric
whilst some of the judgments have been considered as political questions which only



the people of Tanzania can decide on. Perhaps not explicit, the failure to comply with
judgments by Tanzania could be a tacit accusation of judicial overreach by the Court.

Chapter 3 also analysed the status of compliance with judgments of the African Court
by Rwanda. Rwanda also gave individuals and NGOs the right to direct access to the
African Court in 2013. However, the turn of events following this declaration led to a
severe backlash against the Court by the Rwanda Government. According to statistics
extracted from the Activity Report of the Court and its website, Rwanda has a 100%
non-compliance rate with both judgments on the merit and reparation and rulings on
provisional measures.

The Chapter made a finding that the major factor that has influenced this poor
compliance rate has been that the judgments of the Court have touched on Rwanda’s
sensitive Genocide past. The Court has been accused for giving audience to alleged
perpetrators of the genocide. The Rwandan government has taken great exception to
this and has openly told the Court that it would not co-operate with it.

The Chapter concludes by finding that the poor rate of compliance with judgments by
both countries has been a function of an exercise of a rational choice by both
countries where the judgments have not been in the interests of both states.

Summary of Major Findings in Chapter 4

In Chapter 4, the study takes the thesis to the Inter-American and European systems
of human rights. In particular, the study analyses compliance with judgments of the
European Court of Human Rights and the Inter-American Court of Human Rights.
Through the aid of tables and graphs, the Chapter analyses compliance trends under
the European System. The Chapter also briefly analyses the historical origins of the
Strasbourg Court and its compliance legal framework. The European System is unique
for its very high caseload which is as a result of individuals and NGOs having the right
to access the court directly.

Scholars under this system have explained the difficulty of measuring compliance
under the European system but however agree to a large extent that compliance is
generally high. The Chapter makes a finding that compliance is generally high due to
the leading role played by the Committee of Ministers in monitoring compliance with
judgments. The CoM has expansive powers of monitoring compliance and engages
extensively with domestic institutions. This process has contributed to the
internalisation of human rights norms within European states. The Chapter also finds
that there remain challenges with compliance in some of the states which have weak
democracies. It would appear therefore that compliance rates under this system are



high due to the largely liberal nature of European states. In those states with weak
democracies, compliance is still a major challenge. These countries include Russia and
Turkey.

The pilot judgment procedure under the European system has also contributed to
compliance in that systemic causes of human violations are addressed through the
Court dealing with similar cases and also through transnational processes led by the
CoM.

The Inter-American system on the other hand still faces challenges with compliance of
the Inter-American Court’s judgments. However, the Court’s monitoring role has led to
an improvement on compliance by raising reputational costs for non-compliance. This
is done through the hearings on monitoring compliance with judgments.

The importance of this Chapter was to draw lessons that can be leveraged to improve
compliance with judgments of the African Court.

RECOMMENDATIONS

Based on the findings made in the preceding chapters, the thesis proceeds to make
some recommendations to improve compliance with judgments of the African Court
below.

The African Human Rights System

The African system perhaps requires some changes to strengthen its compliance legal
framework. This could involve amending the Protocol of the Court to make provision
for expansive powers to the Executive Council which is the body tasked with
monitoring compliance with judgments of the Court. As is clear from Chapter 2, the
powers of the Executive Council are not elaborate. The Executive Council could like
the Committee of Ministers under the European System, be more involved in
transnational legal processes with the aim of ensuring domestic internalisation of
human rights as well as increasing the legitimacy of the African Court.

Increasing the legitimacy of the Court is critical to ensure compliance as some
scholars argue that the ineffectiveness of the African system is due in part to a
legitimacy deficit.?*

244 C Odinkalu ‘Why more Africans don’t use human rights language’ (2000) 2 Human Rights
Dialogue 4



One of the accusations that has been levelled against the Court is the vagueness of its
judgments. Again, the sentiments of Tanzania’s Solicitor General in Chapter 3 are
pertinent. He accuses the African Court’s judgments as being vague and thus
incapable of compliance. As already explained in this thesis, compliance with
judgments which lack specificity and clarity, contributes largely to non-compliance.
Ayeni posits that vague judgments negatively impact implementation of human rights
in one or more of the following ways, government officials are left confused as to
what to do to comply with a decision; victims themselves are left uncertain on what
to expect after the decision and pro-compliance actors may not have appropriate
yardsticks to measure compliance.?®

To address this problem, the judgments of the Court should be sufficiently clear to
both victims and those tasked with implementing the orders. Furthermore, judgments
should be specific on measures to enable government to know what to do, inform
victims of what to expect and to allow effective monitoring of the judgment. It is
important to note however, that, there is need to strike a balance between specificity
of orders and subsidiarity. As Mutangi notes, “states are best positioned to work out
how exactly treaty provisions-and the judgments of international courts interpreting
these treaties should be given effect in domestic law.”** At any rate, Article 1 of the
African Charter on Human and Peoples’ Rights obligates all states to recognise all
rights under the Charter and to take legislative and other measures to give effect to
them.

With respect to its jurisprudential role, the Court has been accused of overreaching or
descending into political matters. This is so when one looks at Rwanda’s reaction to
the Umuhoza case and the Mtikila case against Tanzania. This accusation perhaps
points to a Court that has not yet achieved full legitimacy. It has been suggested that
the Court ought to balance its role of promoting human rights with the need to
engage in a deliberate form of ‘incrementalism.’ As Helfer and Slaughter argue, ‘Bold
demonstrations of judicial autonomy by judgments against state interests and appeals
to constituencies of individuals must be tempered by incrementalism and awareness
of political boundaries.?’ As demonstrated in Chapter 3 of this thesis, the idea of a
supranational judicial authority superseding domestic institutions is highly
controversial. The case study of Tanzania’s refusal to comply with judgments of the
African Court on the basis that they sought to overturn a judgment of the Apex Court
of Tanzania illustrates this point. The Court is relatively ‘young’ compared to other

5Ayeni (n11 above)
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regional human rights courts. As such, it may be wise for it to entrench its legitimacy
by managing this delicate balance between human rights protection and
incrementalism.

There is also need to increase the cost of non-compliance through applying political
pressure on non-compliant states. What is demonstrably clear from this study is that,
due to low cost of non-compliance, Rwanda and Tanzania have failed to comply with
judgments of the Court. Much criticism has been levelled against the Executive
Council for failing to ensure compliance with judgments of the Court. One of the
reasons for this failure has been because the Council is made up of Foreign Ministers
of African States thus making it difficult to monitor compliance with judgments
against a State whose Minister is part of this Council. Notwithstanding this point, it is
necessary for the Executive Council to apply political pressure on the non-compliant
State to comply with a judgment. This could be done through adoption of resolutions,
decisions and press releases. The Executive Council could also engage in a Universal
Periodic Review Style, ‘peer review mechanism’ where constructive dialogue is
convened to discuss impediments to compliance and sharing of good practices. This
would not only contribute to improved compliance but may also increase the
legitimacy of the Court. As a last resort, the Executive Council could adopt sanctions
against non-compliant States.

One of the findings of this study is that the Court relies on Reports from States on
status of compliance and also from victims themselves. However, this is inadequate.
Due to the lack of an effective follow up on compliance and implementation under
the African system, there have also been calls for the establishment of a Special
Mandate on follow up with compliance and implementation. Such a mandate would
come with reports on monitoring compliance including reports on on-going
compliance, and providing technical support to states on compliance.

Member States

Member states of the Court could contribute to compliance through enacting domestic
legislation for compliance with judgments of the African Court. With respect to
Tanzania, the absence of a domestic legal framework to facilitate compliance has
been described as one of the reasons for non-compliance. In the European system,
countries such as Turkey and Italy have enacted such legal framework. This framework
generally includes provisions for registration of the judgment of the African Court as a
domestic one thus allowing execution. This is also important since the African Court
has no coercive mechanism to execute its own judgments. However, such framework
would only be successful where the domestic judiciary is independent for purposes of
registration of such judgments. One of the challenges that such legal framework may
encounter is the definition that is attached to the judgment of the African Court, that



is, whether it is a ‘foreign judgment’ or ‘international judgment’.?*® Most States
generally provide for registration of ‘foreign judgments’, which are usually defined as
a judgment of another state.?®® Whether a judgment of the African Court is a ‘foreign
judgment’ will likely raise controversy. However, with a proactive national judiciary,
the interpretation of a ‘foreign judgment’ may include the judgment of the African
Court for purposes of registration and enforcement.

In addition, it is recommended that at the domestic level, member states ought to
establish an administrative body tasked with implementation of judgments of the
African Court. Such administrative body would review judgments of the African Court
for purposes of implementation.

Another recommendation at the domestic level is to allow re-opening of cases that
would have been decided definitively on the basis of findings of violations by the
African Court. Although it has its own challenges, particularly the res judicata
principle, the exception to the principle could be taken and justified on the basis that
the domestic Court would have arrived at a different conclusion had it known that its
decision would be inconsistent with the State’s international obligations under the
African Charter.”® The re-opening of cases is also applied in the European system to
good effect.

One of the findings of this thesis is that closure of civic space and democratic
regression may have contributed to non-compliance with judgments of the Court.
Member states ought to open civic spaces and increase democratisation in their
states. This is necessary to allow internalisation of human rights norms and
consequently compliance with judgments.

With respect to the legislature, it is important for it to domesticate relevant
international human rights treaties as a way of internalising human rights norms. In
particular, there is need to domesticate the provisions on the content of human rights
under the African Charter as a means of norm internalisation.

With respect to National Human Rights Institutions, it is important for them to
monitor compliance with judgments at the domestic level and to provide information
to the Court and to the Executive Council of the AU on the status of compliance
together with impediments to implementation.

28Mutangi (n246 above) Page 205
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CONCLUSION

This thesis contributes the growing discussion on compliance with International
Human Rights Law in Africa by looking at the compliance with judgments of the
African Court on Human and Peoples’ Rights by Tanzania and Rwanda. The thesis seeks
to identify factors that have contributed to non-compliance with judgments of the
African Court by the two selected case studies. The case studies were chosen for good
reason. Tanzania is a host state to the Court and as such the expectation would be
that it conducts itself in a manner that does not undermine the Court. Be that as it
may, the thesis finds that Tanzania performs very badly on the compliance front.
Rwanda on the other hand was a huge supporter of the Court and even made the
declaration pursuant to Article 34 (6) giving individuals and NGOs the right to access
the Court directly. However, it has openly and publicly declared that it will not
co-operate with the Court thus undermining it.

The study also utilises the European and Inter-American system to draw lessons to
improve compliance with judgments in the African set up. The thesis concludes by
giving some recommendations to improve compliance with judgments of the African
Court. Perhaps, future research could focus on coming up with more
recommendations to improve compliance with judgments of the African Court on
Human and Peoples’ Rights.

Of significance is the merger of the African Court on Human and Peoples’ Rights and
the African Court of Justice into one Court. It will be interesting to see how
compliance will pan out when the Court comes into operation. Research into this area
to anticipate compliance patterns may be necessary before the Court comes into
operation.
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