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Abstract

The case oZinyemba v Minister of Lands and Rural Settlemm@aZ 3/16 clearly set the pace
for the Constitutional Court’'s use of the doctriofeconstitutional avoidance. Since then, the
Court’s judges have invoked the doctrine in vafi@uns. As its case load grows, this research
looks at the way in which constitutional matters being dismissed or struck off the roll on the
basis of technical arguments. Implausibly, constihal supremacy is ignored, and judges of
calculatingly invoke the avoidance doctrines wisthoaishing constancy. The practice, as led by
the current Chief Justice (CJ), Luke Malaba, igsagpointing one that adds little to the infant
jurisprudence on a potentially transformative Cibagon. Where the Constitutional Court used
reasonable review, it also avoided key constit@icarguments. Likewise, in typicapacking
the punch approach, the Court has been flipping with thleotvariants of the avoidance
doctrine such as judicial deference, subsidiarggerving judgments, preference of non-judicial
remedies, failure to give reasons or judgments tardpresumption of constitutionality. What
could have otherwise been a strategic opportunitytis Court to pronounce authoritatively on
the merits of key constitutional matters has lardpeden lost. The three pillars of what constitutes
constitutional matteranterpretation, protection and enforcemenftthe Constitution, have also
immensely suffered from the Court’s flirtation withe avoidance doctrine. The doctrine, as a
remedy, has been used by Constitutional Court judiggtice Patel, once. Chief Justice Malaba,
as well as Justices Bhunu and Gwaunza, have a¢sbtbs doctrine. The doctrine has been used
in various forms that include the subsidiarity diomet in theMajome v Minister of JusticeCCZ
14/16 on a challenge to ZBC licensing; reasonableew inMakoni v Commissioner of Prisons
and Another, CCZ 48/1én the death penalty challenge), and expresdfaisande and Another

v Infrastructure Development Bank of Zimbabwe CQ3/17 and Chawira and Others v
Minister of Justice and Other§CZ3/17 (death penalty case). In contradistingtiower courts

Xi



and the High Court have frequently been referromthe Constitution. They deal with the merits
of key constitutional cases brought through puiniierest or strategic impact litigation. In these
cases, the Constitution is not treated as if gase febound from some broken romance. As
such, this study argues thé#tthe ‘real romancéis extant, then technical arguments must be
sparingly used to avoid or skirt the merits of ddngonal cases. It is indeed not fallacious to
say, from a jurisprudential position thatomance does not produce an offspting is
incontrovertible that the determination of the reedf any case is important in bringing matters
to finality. As a result, this research essentidials with the crucial aspects such(gswhat is
the meaning of constitutional avoidance? (ii) I tHoctrine of constitutional avoidance a
fundamental tenet of judicial review or it is aastionary remedy? How can strategic interest
litigation improve the constitutional jurisprudenoé a country?The dominant argument is that
it may not be awry for the general populace to mersthe judiciary’s avoidance stance as a
means to encourage the legislature to curtail soitbe powers of the High Court judges. The
judges of the High Court seem to be quick and iatige in deciding seemingly complex but
key constitutional cases. And there are other jatend non-judicial doctrines threatening the
constitutional jurisprudence as well.
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CHAPTER ONE

Unpacking the important issues on Constitutional Avoidance and Public Interest or
Strategic | mpact Litigation

Introduction

The consideration in this Chapter includes theagtoef issues for research such as introduction,
background, statement of the problem, hypothesethaodology, literature review, justification,
limitations and delimitations. This research carmeit the intention which had long been in the
researcher's mind on the need to synthetically rdetee the potential of the Zimbabwean
superior courts, particularly the Constitutional u@to in promoting public interest through
judicial activism. As the apex Court on constitntab matters, the Constitutional Court must
always demonstrate its willingness to reduce theklog of cases that have to find their way
back to its system. The Constitution and publicéssthat result in impact litigation are matters

of public concern.

In the wake of increasing litigation on constitui@ rights, various courts have at times adopted
a more rights-based approach to remedies than seocative one. The High Court has been
leading in this regard through the use of urgerdndber application and court application
procedures. Key constitutional cases are dispokediokly through the provision of remedies.
The State institutions such as the Ministry of Hoidifairs and security institutions such as the
Zimbabwe Republic Police have also been directembitoply with High Court orders. The High
Court has largely been a prototypical institutiontérms of ventilating the merits of strategic
cases as well as the provision of constitutionaledies. From an access to justice perspective,
the High Court has also demonstrated the importahceurts in monitoring the enforcement of

positive judgments.

Where the High Court directed that certain Statgtitutions must comply, steps towards
compliance have been shown, although without caewee on the part of the aggrieved patrties.
This synthetic research considers the roles of Zlm®an courts in which constitutional matters
have been dealt with. Because every particularsy@thesis about institutional practices usually
starts with an investigation of the leading motivesthe practitioners in that domain, the



strongest reason for an erudite research on theim®of constitutional avoidancagreinafter
referred to as the avoidance doctrine, must be ith&f) realizes the need for judges to
significantly move for a developed -constitutionalrigprudence under a transformative
Constitution (ii) takes a nuanced approach to mebean complex constitutional doctrines that
have the net effect of avoiding the merits of cthabnal matters in a jurisdiction that has an
infant constitutional jurisprudence, (iii) givesdeoad picture of the avoidance doctrine in a way
that is meant to enable future researchers tormomtihe debate on the soundness of the doctrine
from a Zimbabwean context, and (iv) allows stakdbrd in the justice delivery system to gauge
the impacts of technical arguments on constitutisma constitutional supremacy, rule of law,
human rights, access to justice and constitutidaaiocracy in Zimbabwe.

Perhaps, a caveat is important at this junctureobwious reasons. This is a dissertation that is
submitted in partial fulfilment of the Masters’ deg in law. Although a worrisome trend on the
use of the avoidance doctrine has been noticedetigarcher’s aim is not to pick every case that
was decided through public interest litigation tategic impact litigation. Rather the research
determines the nature and impact of some decidimsiswere decided by the Constitutional
Court on the basis of technical arguments. What tegpened or may happen after the
determination of such cases is examined using teelexases. The nature and effect of State
policy responses and reactions by the memberseoptiblic are also examined. The basis for
doing this stems from the need to determine thenrB&ite actors who react to the avoidance
decisions and the nature of the responses thamntlagyor have made. Put simply, a decided case
is considered in this research as a decisive fagtoch explains the behaviour of actors who

react to such a decision.

Because some of the cases end up avoiding therde&tion of the constitutionality of statutes
which bear on constitutional rights, the criticissh such cases cannot escape a democratic
dimension. This is because Zimbabwe is built udumn hedrock of constitutional democracy,
which in turn, is sculpted by the interpretatiord gorotection of various democratic tenets that
are enshrined in the Constitution. Such tenets hagatively been affected by the decisions that
are based on the avoidance doctrine. Inevitabb/t¢hets also shed light on why the avoidance
doctrine is a, or must be seen as a nemesis tegtampact litigation. This is particularly so

given the fact that the Constitutional Court fastance has not satisfactorily resolved cases that



involve various challenges that emanate from rusBiade policy. As a result, the interpretive
role of superior courts continues to score loweinms of encouraging litigants to participate and

become relevant in the good governance trajechatyis envisioned by the Constitution.

In an editorial note to their bookConstitutional Law of South Afriga2™ edition published in
2013, Stu Woolman and Michael Bishop state thevathg important words that can stimulate
interest on the need for judges to strive to abiwentribute to the realization of democratic
gains:

If you look at the history of nations that maxirdizee virtues that we associate with

democracy, you notice that what came first was titotionality, rule of law, and the
separation of powers. Democracy always came last

Section 3 of the Constitution of Zimbabwe, 2013 siders the tenets referred to above such as
the rule of law and separation of powers to be fiending provisions or principles of
Zimbabwe'’s constitutional democracy. As such, thestitutional framework must never plunge

into an era of judicial siege.

This dissertation considers in broad overview tberse of judicial interpretation and approach
to the avoidance doctrine. It shows that judgethefConstitutional Court of Zimbabwe appear
to be more motivated by doctrines from the SouthicAh Constitutional Court rather than
embarking on a thorough approach to interpretingtegting and enforcing constitutional
provisions. Largely, they are still applying theoaance doctrine in its classical nature, as part
of ex anteavoidance. This is notwithstanding the fact tinat ¢countries that can be regarded as
the progenitors of the doctrine have come to thézation of the need to tune the doctrine with
the times: using other forms of avoidance sucim asedioandpost anteavoidance. Notably, the
research examines why the judges of the ConstitatiGourt seem to be increasingly showing

no signs of abating their admiration of the avomadoctrine in its variegated form.

This speaks volumes on how the avoidance doctsiargely criticized as a political doctrine.
Judges exercise extreme restraint in cases wheyalthnot want to be seen to be threatening the
separation of powers doctrine. They would uphotdhtécalities, refuse to exercise their powers
of judicial review, and advise litigants to follovertain directions or simply advise them to bark

the ‘right’ tree. Wherein, it may be askad,there a way of determining what Public Interest



Litigation or Strategic Impact Litigation is in Zlmabwe? If so, what should impact lawyers do

to enable the judges of the Constitutional Coumsach the merits of such cases?

Both questions are considered to be very impotitaiat comparative study such as this simply
because there are countries such as India which loag classified public interest litigation or
strategic impact litigation, hereinafter referredas impact litigation, as distinct from general
litigation or from the general nature of adverddegal systems. By parity of reasoning, a judge
who is seized with an impact litigation case mukip an inquisitorial approach. Rather than
concentrating on the litigants whput the cart before the horser ‘jump the guh the judges
are called to look at impact cases with a genecaiulating eye, and to always strive to find a
way to reach the merits of such cases. Even iCibiert regards the litigants as highly litigious,
the judges must at the very least, devise a aitettat leaves the general populace convinced

that the judges were still willing to decide on therits of such cases.

1.1 Background to the Study

Eminently significant in this study is the neecdfter a wide selection of the views which justify
the use of the avoidance doctrine in impact litayat This allows the researcher to consider the
merits and demerits of the avoidance doctrine, sgithesized in a single work. Most
importantly, the research looks at the other ctutginal doctrines that have been used as variant
forms of the avoidance doctrine. Before the adoptid the 2013 Constitution, hereinafter
referred to as the Constitution, the presumptiorcaristitutionality was widely used to deny
litigants of a constitutional remedy. The leadirage in this regard iAssociated Newspapers
Zimbabwe v Minister of State for Information andbReity in the Office of the President and
OthersSC20/03.The case augurs well with the monumentsg¢miation that was made in 2001,
by C. R. Sunstein, who in hi©®he Case at a Time: Judicial Minimalism on the $upe Cour’
stated that the ‘presumption of constitutionalgyoiften classified under the broader heading of
“‘judicial restraint,” together with other princigdike “judicial minimalism”—the idea that a

court should decide cases as narrowly as possibhgys that are incompletely theorized'.

The presumption is important because it has beenpgd together with the avoidance rule

which states that a court should, when possibl@aidaanswering difficult constitutional



questions by disposing of cases on non-constitatigrounds. The presumption has also been
taken to mean that in evaluating the constitutibyalf a statute, the Court will afford some
deference to the statute, and the party challentiegstatute will bear some burden of proof to
show its unconstitutionality.Clearly, Zimbabwe needs innovative judges whoizeahat their
authority or powers of judicial review are deriviedm the people. The Constitution is barely
four years and is now in unprecedented dangerdagegiignore the effects of excessive technical
reasoning to judicial decision making. There appearbe a high likelihood that the judges of
the Constitutional Court will continue to avoid hieg constitutional matters on the merits. And

there are various avoidance methods that are #meat the fundamental human rights and the

! SeeAshwander v. Tenn. Valley Autl297 U.S. 288, 347 (1936) where Brandeis, J dtttat the Court will not
pass upon a constitutional question although ptpgeesented by the record, if there is also preseme other
ground upon which the case may be disposed ofeg, also F. A Hessick,Rethinking the Presumption of
Constitutionality’85 Notre Dame Law Review. 1447, 1448 (2010). Hruged the presumption of constitutionality
together with other restraining doctrines suchasstitutional avoidance. It should also be catiegdly stated here
that the judges in Zimbabwe also invoke variantmferof the avoidance doctrine such as subsidianitgy a
permissible limitation. CJ Malaba leads the padkh\dudges of the Constitutional Court, Justicesrgh Patel and
Gwaunza also having had to deal with the doctnm€hawira and Others v Minister of Justice and Oth&2€Z
3/17. Makoni v Commissioner of Prisons and Anoth€CZ 48/15 andKatsande and Another v Infrastructure
Development Bank of ZimbabW&CZ 113/17. The negative policy and legal impddhe cases that were decided
on the basis of the avoidance doctrine will be @sted in this dissertation with the cases wheeeHtyh Court
progressively dealt with the Constitutionality daftites such aslangwiro v Minister of Justice and Legal Affairs
(N.O) HH 172/17. The constitutional jurisprudenceim its infancy as superior judges ignore theitieal of
excessive State policy. Theories of analysing pytdlicies such as the green light and red ligatreat even used.
’E. C Dawson,Adjusting the Presumption of Constitutionality Bé&e® Margin of Statutory Passdgg Journal of
Constitutional Law, Vol. 16:1, Sedajome v Minister of JusticeCCZ 14/16 on the principle of subsidiarity which
was used in this regard. The avoidance doctrimedised a statutory construction that avoids carntgtital doubts,
in particular the more specific incarnation of tbahon holding that statutes should be construbdrevpossible to
avoid the Constitution that Congress has eliminétech all judicial review of a question of fedetalv, see E.A
Young, ‘Constitutional Avoidance, Resistance Norms, andPileservation of Judicial Review2000), University
of Texas Law Review. For Zimbabwe, the role of Qasg is taken by Parliament. lllustratively thiajome
decision is situated in the arguments against tleédance doctrine such as the fact that the daeti@ils as an
empirical matter, to reflect the actual preferenoésa law making body concerning statutory congtauc of
constitutionally doubtful statutes, see F. Schatkshwander Revisted’1995) Supreme Court Review, cited in
Young (ibid). further, the case also shows howideace doctrine has been used to justify why atowillr give a
narrow construction of a statute which amounts ¢orastitutional decision in its own right-s decisian fact, which
frequently expands the sweep of the relevant dotistnal provision beyond its legitimate warrardesR.A Posner,
‘Statutory Interpretation-In the Classroom and inet Courtroom’ (1983) University of Chicago Law Rewi
Further, although the constitutional doctrine hagrbwidely used in the USA to facilitate judiciaference to
legislative majorities, to minimise counter-majarianism or to respect the ‘case or controverspeasin Article 3
of the Constitution, there is no similar provisionthe Constitution of Zimbabwe, see also Calelsbie| ‘Avoiding
Constitutional Questions versus Avoiding Constitogility’. For Chief Justice Malaba, it seems that the aruid
pendulum sways the legislature way, not the pesplaly.



constitutional democracy as well. Numerous othéerpretations continue to be used to the

detriment of constitutional jurisprudence muchhe thagrin of the general populace.

The researcher argues that the approach thatdsimskis research uniquely adds up to the kind
of synthesis that academia, the judiciary and dgall fraternity must find edifying. One further
distinctive aspect about this research is the vimyghich both the express and implied uses of
the avoidance doctrine are heuristically presentedsuch, this research is more of a seriatim
than just a dissertation. Theoretically, a plethofacases that end on technicalities could be
proof of the illegitimacy of decisions of some supecourts. As such, the starting point of the
investigation into the avoidance doctrine stemsdly from the case ainyemba v Minister of
Lands and Rural Settlemei@CZ 3/16. This case dealt with property for laugthts and will be
explained in detail in Chapter 4 of this research.

Numerous other doctrines have also been used anehsingly threaten the disposal of impact
cases on the merits. Most judges, the leading thoesd in our society, eclipse the merits of
constitutional cases. The researcher has beeneindguwvriting on the avoidance doctrine in the
print media and the claim in this research is tiiag: avoidance doctrine, just like any other
constitutional doctrines, calls for researcherstirt focusing on developing a Constitutional
Research Project or Series where they contribute-tepth research on new academic frontiers
on a regular basis. This is because the avoidanctine, as developed or rather, when its
variants are transposed by the superior courtsnmb@bwe, particularly the Constitutional Court,
is usually formulated in the same social milieu wehéhere is little literature. Its use, as is
judicially envisioned, is unevenly consistent anerfpnctorily considered by Zimbabwean
Courts. The end result is that the judicial clockera are making their own clocks, and leave it
to litigants to be affected by lifetime mistakesttitould have been avoided had there been

detailed researches before the pronouncement gijadts.

As such, the major purpose of this dissertatidio investigate the relationship between superior
courts such as the High Court, Supreme Court ardCbnstitutional Court in as far as the

ventilation of constitutional issues in impactdation is concerned. Because the current Chief
Justice is enthused with the avoidance doctrine,ddinger to this is that other judges of the

Supreme and Constitutional Court are highly likedyalways uphold technical arguments in



impact cases. Even during his time as the DeputiefCBustice, Justice Malaba greatly
influenced other judges of the Constitutional Cairtconcur with his findings on both the
avoidance and subsidiarity doctrines. The rese@cimeant to be a commentary on the
judgments where the avoidance doctrine was uséslalso distinct because it includes, like any
commentaries,dbservationswhich enable the researcher to focus on the éufundings of the

superior courts.

Admittedly, it is considered in this research ttieg personalities and judicial competencies of
the judges of the Constitutional Court differ ascmuas their level of judicial responsibilities.
Some of the judges were appointed from the HighrCmuthe Supreme Court on a permanent
basis. The Chief Justice was recently appointddvidhg the retirement of the late Chief Justice,
Godfrey Chidyausiku. The appointed judges alsoes@w Judges of the Constitutional Court
(commonly identified as JCC in their judgments)c8e&se the Chief Justice seems to be the
leading exponent on the use of the avoidance dectat the Constitutional Court, this
dissertation also considers the impact of his viasisaptured in the media. The media can assist
the general populace to see courts from a publerest perspective. They can use the judicial
decisions to gauge if the Courts are being driveto judicial activism or passivism. The
panorama of non-judicial alternatives providesghblic with the powers to evaluate the virtues

of judges using the normative framework laid outhie Constitution.

A Chief Justice for instance is considered as araerdinary judge who serves both as a head of
the judiciary and as a key member in the threaugilbf the State as espoused by the separation
of powers doctrine. As such, this research frequarged media monitoring as a tool to gauge
how Zimbabwe’s secondary population, such as thdianéhelps the general populace, to
determine the legitimacy of the controversial decis of the judges of superior courts. The
decisions of a Chief Justice bear significantlytbe emerging use of technical arguments to
dispose key constitutional cases. The general peobih use media reportage to understand a top
judge’s personal and institutional perspective.alsded to above, the broad overview adopted
in this research piece is premised on the needesept an erudite synthesis on the reasons for
using the doctrine of constitutional avoidantee(thesiy and the reasons against its usee (
antithesi$ as a doctrine that is frequently becoming a jadlitool which usually works to the

detriment of impact litigation. The synthesis ofrivas facts, opinions and legal viewpoints



allows future researchers to treat the synthesis dseory. They could also challenge or

popularize the envisaged theory.

Although some scholars treat Strategic Impact &tt@n and Public Interest Litigation as
synonymous, this dissertation deliberately treléstivo concepts as slightly different although
they are part of the umbrella of impact litigatidrne basis for distinguishing the two concepts
makes constitutional sense simply because Pultkedst Litigation is constitutionally pitched:
the Constitution recognizes that litigants may apph a court alleging the violation of their

constitutional rights by way of public interestidition®> However, notwithstanding that fact,

*The liberal language of Section 85 of the Constitubroadens théocus standifor litigants who approach the
court alleging violations of their constitutionagts. Before the adoption of the Constitution 012, standing was
narrowly considered as litigants had to show atsuitial interest in the matter. Civil and politiceghts (CPR) were
the most protected and the other generations bfsigere claimed through CPR. The ConstitutionalirGan its
very first judgment in 2013Jealous Mawarire v Robert Mugab€CZzZ 1/2013, did not invoke the avoidance
doctrine. It actually became innovative and deathwhe need to protect the litigant who wantedek@rcise his
right to vote after the expiry of an electoral &:«cThe hope for litigants in impact litigation wédst theMawarire
judgment would be continuously used by the Corsital Court to enable it to deal with the merifsimpact
litigation cases. Sadly, the Court has been inanghsupholding technical arguments and avoiding therits of
constitutional matters. This point will be elab@dtin Chapter 4 on the criticism of the avoidanoetidne.
Chidyausiku CJ (as he then was) remarked that trest@utional Court does not expect to appear leefiofonly
those who are dripping with the blood of the actn&lingements of their rights or those shiverimgoherently with
the fear of impending threat which has actually w@fey them. This Court would entertain those whémba
perceive a looming infringement and issue a detianaor appropriate order to starve the threat The case is
important in showing why the current Chief Justeads the other judges in invoking the avoidancgrdee. This is
because it was heard on the merits and seven dfitlegjudges concurred that elections should tad&eepno later
than 31 July 2013. Deputy Chief Justice Malabah@shen was) and Patel J dissented on the basithth&ourt
could not act as if it were the executive and fecton dates. The basis of the dissent fits itteations where the
canon of avoidance is invoked by both the execudive the judiciary. See Caleb Nelsofyo6iding Constitutional
Questions versus Avoiding Constitutionaligipra note 2). It also helps in showing how Jeshktalaba as deputy
Chief Justice and as substantive Chief Justicebeas focusing on the separation of functions rathan the
rationale of the separation of powers doctrineragsaged by philosophers like Montesquieu. For tim, pillar of
State which he thinks controls a certain aspegivien the power to do so, even at the detrimeth@fpublic, from
whom the three pillars of the State derive thetharity. In the Mawarire case, the Honourable CHigdtice gave
weight to executive functions. It was expected ttieat the Chief Justice would, even before his aien from
Deputy Chief Justice, continue to be a fan of jiadicestraint as he has been doing in several caisels as the
Majomecase in supra note 2. Surprisingly, the Constihai Court was also quick to dismiss some electmaaks
such as the case dforgan Tsvangirai v The President and 7 othEe€Z 37/13]. The Applicant applied to set
aside the amendments made to the Electoral AchéyPresidential Powers (Temporary Measures) Adieasg
unconstitutional. He also applied to set asideetbetion proclamation setting the date for thet@das. Some subtle
kind of avoiding the constitutional issues was dthreugh the failure to give reasons for the disali®f the case.
Yet, the Constitutional Court was prepared to miotee Court’s hands dripping with bloodtoctrine established
in Mawarire case when it dismissed the casdéPafrick Anthony Chinamasa (in his capacity as Miof Justice
and Legal Affairs) v Jealousy Mbizvo Mawarire, MangRichard Tsvangirai, Welshman Ncube and 2 otj&Gz
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litigants who act in their own interest, or utilizee broad legal standing provisions in the
Constitution can also be allowed to strategicaigraach a court to seek a constitutional remedy
whenever they raise allegations that other pastieh as their political parties are also affected

by certain administrative conduct.

An individual strategically approached the Constittal Court to seek protection from a
constitutional breach by a State institution. She argued that the breach also violated the
rights of her political party.She utilized impact litigation but the Constitutéd Court in turn
used of one of the variant doctrines of the avaidasoctrine, that is, the doctrine of subsidiarity
to refuse to grant the remedy that was being sologltihe litigant. This was notwithstanding the
fact that this was a strategic case that presethiedCourt with an opportunity to rule on the
constitutionality of a Parliamentary Act whose umsttutional provisions the court sadly
considered had not been impugned before the Apylicad tommitted a deliberate criminal

offence by refusing to pay for a licettse

Further, a critical academic synthesis cannot dffor ignore the role of private law firms in

using impact litigation to develop the jurisprudermn the Constitutioh.The same holds for

235/13]. In theChinamasacase, the Applicant applied for a two week extemsif the election date fixed by the
Constitutional Court in thMawarire case, namely 31 July 2013. This was strongly opgdxy both Mr Tsvangirai
and Professor Ncube. The Applicant explained that application was made because of a directionhef t
Extraordinary SADC Summit held in Maputo, althougl himself had no complaints about the date sethby
Court. The application was dismissed at the enthefhearing on 4 July 2013 yet the Court did nohigh the
applicants with the reasons for judgment.

* See theMlajome v Minister of Justicsupra note 2.

°For instance, ifVlajome v Minister of JusticeCCZ14/16, a legislator, and lawyer, strategicalpproached the
Constitutional Court on an individual basis but base had a bearing on the greater public goodfelhthat they
were not supposed to pay radio licenses to the @iwe Broadcasting Corporation, ZBC, for variousoes that
include freedom of choice. Through invoking the tdoe of subsidiarity, the Constitutional Court diéed the
benefits of impact litigation by imposing a requirent that the litigant was supposed to have finstlenged the
constitutionality of a Statute before disregarditsgprovisions. Yet and most importantly, the QGduad accepted
that there were two wrongs and yet, shockinglpréiceeded to make a finding against the applicging was also
made to pay the costs of the suit. There was nanbatl attempt by the Constitutional Court to showy the
applicant’s conduct militated against the otherngdy the Respondents, particularly in relatiotht® payment of
the costs.

® Public Interest Litigation, or strategic litigatihvas been utilized by private lawyers in Zimbatsiveply because
the Constitution presents every lawyer with theapmity to develop the constitutional jurispruderan various
generations of rights that are enshrined in thesGtion. Important cases includi#éawere v The Registrar General
and 3 OthersCCZ 47/13 where the Applicant, a Zimbabwean aitily birth and a South African citizen by
registration, approached the Constitutional Coeekgng a declaration that the new Constitution matically
confirmed his status as a citizen by birth withbist having to go through a “restoration of citizZieip$ process. On
26 June 2013, the court, having heard argumertiemtatter, issued an order declaring that the Apptiwas a
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public interest organizations which are predomilyamferred to as civil society organizations or
non-governmental organizatiohsThere seems however, to be few or no literature on
government-based organizations (GONGOs) that amhiad in impact litigation in Zimbabw?.
This dissertation appreciates the urgent needdtr bompression and erudition on emerging or
frequently misunderstood constitutional doctrinBsis is particularly so since the Constitutional
Court has had occasion to deal with the varianm$oof the avoidance doctrine such as

subsidiarity and alternative remedy or judicialetehce as alluded to above.

In some instances, the Constitutional Court has Iseen to invoke the doctrine, but no reasons
for judgment have been quickly givihe leading argument that has been used by the @su
the basis for invoking the doctrine seems to bestiesidiarity principle which stipulates that
where a piece of legislation stipulates a remedy th provided for in the Constitution, the
litigant must first utilize the remedy before apaching a superior court. A caveat that needs to
be placed at this stage is that the fallacy of ixatling approach is constitutionally improper as
it defies the essential doctrine of constitutiosraliwhich is not only a value protected by the

Constitutiort®, but also puts the Constitution at the very topotsfer legislative sources. The

citizen of Zimbabwe in terms of section 36(1) ot t@onstitution and interdicting the Registrar-Gahdrom

demanding that the Applicant renounce his foreigguéred citizenship before issuing him with a nagibidentity

document. The Registrar-General was also direictéssue the Applicant with a national registratdmtument as
soon as possibleeforethe voter registration process being conductedB@ was completed

'Organizations such as Veritas Zimbabwe have bdig fpublic interest litigation cases such @bawira and
Others v Minister of Justi¢csupra note 1.
®This is perhaps because some governments suppdtt gsoups in countries such as the USA and India. |

Zimbabwe though, the explanation could be thatitirtstins that are not supposed to be cited asgmtt some
cases have also been seen approaching courts adnavehalf of its officials and other officers dfet security
institutions in Zimbabwe. This was done in the cadeZimbabwe Electoral Commission and Another v
Commissioner General of Police and 19 Oth@GZ 64/13. In that case, the prejudiced officialsre given a
second opportunity to vote as Special Voters. Was based on the fact that special voting on 141&nduly 2013
was marred by confusion and disorganisation whisilted in more than 26 000 members of the unifdrfoeces
failing to cast their votes. On 23 July 2013 ZECdman urgent application to the Constitutional €seeking an
order that would allow special voters who were alale to vote on the designated special voting tlayste on 31st
July 2013. The applicant was heard on 26 July 2Qi8the same date the Court granted the applicatidnissued
an order that ZEC should take all necessary stepadure that officers under ZEC’s employees antlnees of the
uniformed forces who had failed to cast their vaiarsl4 and 15 July 2013 should be authorised teodat the poll
on 31 July 2013.

°In the Bond Notes cas®ujuru v Minister of Finance CCZ 75/1the reasons for the judgment have not yet been
given. The court had made a finding that the bootgs1were not yet in circulation. When the case stagck off
the roll, the bond notes were introduced. The Guuigtnal Court was thus a key player in the poliaking since
the bond notes were seen as Government’s palliptiliey measure meant to ease cash flow shortages.

%section 3 of the Constitution
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Constitution is an extraordinary legislative docminand must not be haphazardly linked to

ordinary statutes.

Observably, it is also important to state at thesywoutset that the Constitutional Court is, as its
name suggests, a Court that must strive to dehl eaihstitutional matters, unless its rules or the
Constitution itself dictates otherwise. It has praed academia with many less erudite decisions
on the avoidance doctrine, some of which have mgengly linked to other legal doctrines in a
manner that betrays their origih. Further, most of the interpretive machinationghia cases
that were decided by the Constitutional Court hasen based on doctrines that are applicable to
general litigation, and not impact litigation. Asch, it was noteworthy for a synthetic research
such as this to show the basis for avoiding tealesghat are used in general litigation when

dealing with impact litigation.

In light of the above arguments, an important naiveacausality to judicial review demands
then that judges of superior courts, as interpsetar custodians of the Constitution whose
decisions may be binding for some time, must sttoiv@lease the givers of their authority-the
people. They have to do so by respecting democratons such as human rights,
constitutionalism, and rule of law and so *8rWhile it is of the very essence of judicial
pronouncement that a judge must justify his ordesision, it is argued in this dissertation that
some decisions, though they explain the reasonsufiirolding technical arguments, are
detrimental to public interest by the way they tmeed, and by the extremities which they then

serve®®

1 For instance, the doctrine of ripeness was wroaghlied inChawira and others v Minister of Justjcipra note
1. The reason for this argument is simply thatitimeates on death row are still prejudiced and tbag@itutional
Court ought to have dealt with the merits of thednstitutional challenge on the death penalty. 8lse, S v
Mhlungu 1995 (3) SA 867 (CC) @ para 59. See afuector Motor Services, Inc v MclaughlB23 US.101, 103
(1994) where Frankfurter J spoke of the need tadapassing questions of constitutionality unlesshsadjudication

is unavoidable. See aldoyce Mujuru v Minister of Finance, supra notevBere the Constitutional Court found that
an applicant had come too early to challenge d fegmework which had not yet been established.

2 These norms are enshrined in section 3 of thetiutisn as founding values of democracy.

13 For instance, the Constitutional Court went to éxéreme of justifying the policy position that theis no
executioner who has been appointedCimawira and Others v Minister of Justiceupra note 1. In essence, it is
strongly argued in this research that this wassupiposed to have been done by an apex Court intiCdiosal
Court. It did not even encourage the State to damsihe appointment with urgency. Rather, and imprssing
fashion, the Court used the State’s failure to appan executioner as a way of expressly invokimg avoidance
doctrine and justifying why it thought the deatmplty challenge by 13 death row inmates was notiget
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The point of unity between the judicial and the &dntion lies in the normative design of the
Constitution to enhance the courts to embark oatise judicial activity. The judges have that
body of norms which gives them the ability to acthe interests of the public by ensuring that
social, economic and political policies are checkgd group of constitutional politicians. The
researcher is familiar with the merits and demeoitsboth types of litigation but will not
belabour himself in this endeavour. Suffice i®ittate that the present study examines the ideas
and ideals of the judges who have authored judgrbat have had a tremendoesnotional
importance to public interest litigants and the egah populace at largéThe hope in this
dissertation is that the research will create ducellof research and case review among legal

researchers and scholars on the heterogeneous thstieleal with the avoidance doctrine.
The Setting of this research

Neither does this study speak of the avoidanceridechs amounting to judicial violations of the
Constitution. Nor does it speak of the variantshef doctrine as contrary to other legal doctrines,
or put simply, as illegal or alien legal doctrin&ather, the argumentation in this study is that:
the doctrine and its variants, when reflected prigpéave largely been used to the detriment of
impact litigation or even the development of cansitbnal jurisprudence in general. When
judges unanimously agree that a constitutionallehgé to the death penalty is not fipevhen
they consider labour matters as non-constitutionatters®, when they do not consider the
justiciability of freedom of choidé, and when they ignore policies that bear on trenemic
well-being of the general populdéethere is nothing amiss if they are perceivedeaging on
their duty to be the independent national arbit@rsultimate adjudicators of constitutional

disputes.

YThis is descriptively used in this research to shmw judges’ decisions are nothing more than tegjressed
emotions. Loosely argued, these ‘emotions’ are glaatjudge’s passive virtues and are then supgdiyereference
to some legal viewpoints. The admixture of emotiamsl legal points would come to the general populas
judicial decisions that are binding on them, fdolg time, unless they have been overturned byrod#maotions
from a superior judge or constitutionally speakiagother judge who exercises the power to regtieterocesses
of the same court. See also section 176 of the tathen on their duty to develop the common lawd arot to
express their emotions.

Chawira and others v Minister of Justjcipra note 1.

% atsande supra note 1

Majome v Minister of Justice, supra note 2

BMujuru v Minister of Finance, supra note 9.
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And citizens can quite perceive how the policy-otgel reasoning as well as the constitutional
tragedies of the avoidance doctrine unfold clearlyhe decisions of the Constitutional Court,
with the casual language of some of the authothefavoidance judgments justifying the need
for detailed academic research. For if in one sehseother judges of this Court would
occasionally write dissenting judgments, perhapg, general populace could find ways to
legitimize the decisions using the counter-majoata argument which speaks to the need to
legitimize the will of the majority-though the amgent is a bit tyrannical. The principal
argument against unanimous decisions lies in tbetfat strategic impact cases are different
from normal or general cases. Courts play a sicanifi role in making human rights cases
strategic. They can provide effective criteria foaming and deciding on the benefits and
limitations of impact caseS. Without judicial intervention, unaccountable @i of the State
may usually be allowed to deliberately ignore thteriests of the public at the expense of policy
reasons’ Similarly, the judicial approach to impact litiga through the upholding of technical
arguments creates the wrong impression that eftigejudiciary is servile, or the citizens must
always be quiescent when it comes to taking Stalieyp Put differently, active citizenry would

appear to be discouraged by the Courts offaw.

Litigation on strategic or public interest cases ba done at lower courts or superior courts. The
acceptance of referral cases as well as progregsiggnents from lower courts can go a long
way in demystifying the procedures on impact litiga. Key aspects that can help in this
endeavor include the court’'s exploitation of theetalization of legal standing in Zimbabwe;
innovative use of their constitutional mandates develop the common law (including
constitutional common law) and the need to decidetr® merits of impact cases. Strategic
impact cases in Zimbabwe have been filed on varisgges as shall be seen below. The
determination of such cases provide researchergnguatt lawyers with the fallback strategy on
future cooperation, case selection, client managenfding checklists and development of

litigation manuals.

¥ This has been done by some countries such as India

2 This is particularly in light of the fact that ti@pnstitution, though largely progressive, was @dpct of political
negotiations. ZANU PF and the two MDC formation®©guced a compromise document which has seen the
struggle to allow the first Constitutional Amendrheo wonder why been some political parties sucltha NCA
campaigned for aNo Vote'to the adoption of the Constitution. Their argume&as premised on the basis that this
is a bad Constitution which reflects the will o&tholiticians and not the people.

21 By active citizenry, it is meant to describe thoiizens who can play an oversight role or watchde in the
protection and promotion of fundamental rights &neédoms.
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The year 2016 seemed to be the defining year wierCbnstitutional Court began to use the
subsidiarity doctrine as one of the variants ofakieidance doctrin&ln Chawira and Others v

Minister of Justice and Otheféd the Constitutional Court expressly referred totdoe, and

wrongly linked it to the doctrine of ripeness. Thpplicants in that case were vindictively
presented asCondemned prisoners awaiting executiorhe Court considered that they were
not yet prejudiced by being continuously on thetldeall. It also denied them a constitutional
remedy by buttressing the avoidance doctrine waticp justifications such as the fact that there
is no executioner to put the death sentence iriextefThe Court took an armchair approach to

judicial reasoning to say the least.

Apart from theChawira casé*, the Constitutional Court also used the avoidaghoetrine in
striking a case that had been brought before wvay of impact litigation. IrMujuru v Minister

of Financé®, where the applicant, a leader of a political pattallenged the legality of Bond
Notes, the Constitutional Court avoided the menitdhe case by describing the applicant as
having put thecart before the horseThe applicant was first made to wait for theraauction

of the bond notes so that she could challenge tegality. Subsequently, the applicant’s other
case was not heard on the merits because the §&auck it from the roll for want of compliance
with the rules of the Constitutional Court.

Save for the case dflakoni v Commissioner of Prisons and Anofffehe narrative on the use
of the avoidance doctrine in Zimbabwe shows that@wonstitutional Court is not prepared to
exercise its discretion to hear the merits of thgectogether with technical arguments. Once a
preliminary objection has been raised to hearirgyratter on the merits, the Court has been
quick to uphold the preliminary points. It has als®en seen to be prepared to write detailed

reasons on why the constitutional issues must loédeg in such cases. Gleaning from the

“Majome v Minister of Justi¢supra note 2.

#ccz3ng

%supra note 1

% Supra note 18

26CCz 48/15. TheMawarire decision, supra note 3, bear significantly on deeelopment of constitutional gains
such as the protection of political rights and lalwinterests of political parties in an envisageditiparty
democracy, in that though an individual simply askhis right to vote as envisaged by the Cortstity this case
reversed other gains of constitutionalism suchhaseed to protect the lawful interests of thetjoali parties which
wanted to see various reforms being made beforeldwions could be conducted. Notwithstandinge¢haspects,
litigants utilizing impact litigation as well assearchers can use thawarire doctrine to criticise the Constitution
Court’s use of doctrines such as ripeness, anddiabi/ to deny litigants the opportunity to hatleeir matters
heard on the merits.
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decided cases that bear on the avoidance docthees is no one overarching reason why the

doctrine is usually invoked at the hearing of pnaiary arguments.

This study argues that read as a doctrine thatrishould be, invoked in isolated cases, the
doctrine must be sparingly used and the Constiiati€ourt must show in its judgments why its
discretion is only being used to dismiss, strikeafremove impact cases from the court roll.
This explains why the major decided cases whichiawvestigated in this dissertation were
mostly made after the adoption of the 2013 Cortsiitif’Although the judges of the
Constitutional Court have sometimes exercised tfisgretion to delve into the merits of impact
case&, the argumentation in this study is that they haestly not considered the need to retain

a reservoir of public confidence in the judicianydetermining similar impact litigation cases.

The inventive approach to judicial reasoning thaswestablished iMawarire v The President

Mugabé® affirms the argument that the Constitutional Cohas gradually been twisting
technical arguments, through @ck and chooseapproach to dealing with the merits of impact
cases' The case shows that occasionally, and for the gse of political expedience, the
merits of some cases are ventilated, but the Qatistial Court would dissociate itself from the

reasoning adopted in such ca¥e§he point that was made in tMudzurucasé® by the lawyer

Z'The Constitution of Zimbabwe, 2013 is referredrtdhis dissertation simply as the Constitution.

28 Sych ad.oveness Mudzuru and Another v Minister of Justiug Others CCZ 79/14.

2In Makoni v Commissioner of Prisons and Anotftempra note 1, Patel JCC, avoided some argumieaitsvere
raised by the Applicant but the avoidance doctviras used to innovatively give a remedy to the appli who was
challenging the death penalty. Surprisingly, then&ibutional Court used hard-hitting language ie @hawira v
Minister of Justicesupra note 1, when it expressly invoked avoidatumtrine but wrongly linked it to the doctrine
of ripeness in denying the applicants a constinaiooemedy in a matter that had been brought uimdpact
litigation.

®ccz 1/13

31For instance, in a case that dealt with the advaroé of women’s rights, and also bears on the peejpess of
the Constitutional Court to interpret the ConstitntpurposivelyLoveness Mudzuru and Anoth@CZ 79/14, the
Constitutional Court was prepared to cite varionsernational law aspects and to deal with methofls o
constitutional interpretation in detail. TendaiiBthe lawyer for the applicants, brought this reattising public
interest litigation as part of impact litigation.aldba DCJ (as he then was) showed that the putbéceist litigation
that would have been adversely affected by a bredehfundamental right must be protected undeticae85 (1)
(d). The aspects include effective protection, egnhof purpose of the public interest so proteeted discretionary
value judgment to be made by reference to undefiaetial matters decided on a case by case baEie case
shows that legal standing under public intereggditon is broadly understood and does not inclpdeate or
parochial interests. The

¥2SeeMawarire v President Mugabe, CCZ1/204Bere the Constitutional Court invented a docttha one should
not wait to have their hands drip with blood beftirey can approach the court of law to seek redress

33 Supra note 26
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for the applicants, Mr. Tendai Biti, in the headsaggument demonstrate the reason why judges
must write concise judgments that deal with theit:ief constitutional matters. Biti stated that:

This case allows the Constitutional Court and gitles same an opportunity of being
bold, and setting up a constitutional trajectory DNA in these early stages of the
Constitution where the Chief Justice and every o@enstitutional judge is privileged
and rear position (sic) of being the founding ip@ters of this important document the
new Constitution of Zimbabvé.

This situation holds even in instantewhere cases demanded that the Constitutional Gaurt
to continue to use the reasoning so adopted itZnearire®® andMudzurd’ cases to deal with
the merits of other impact cas&s-urther, the Constitution demands active involvenw the

judges of the superior courts in developing doesisuch as the common law of Zimbabte,

including constitutional common laf#The common law has been described as:

The law applicable to all people of a given societgardless of race, tribe and sex; as
part of a classification of legal systems whiché#vwve influence of the English common
law as distinct from those which have been termeitllaw systems with a Roman law
basis; and as that portion of the law which is detived from legislation and emanates
from a collection of principles made by judgeshe tourse of resolving issues brought
before the court$

The description of the common law shown above is@mple of what can be used by the

superior courts to develop a common law that igthtr Zimbabwean. In the first instance,

%Mudzurucase supra note 16, the heads are available

athttp://www.veritaszim.net/sites/veritas _d/files/Munlu%20%26%20Another%20v%20Minister%200f%20Justice
%20, accessed 04/08/17.

%E.g. in theChawira case supra note 1, the author of the judgment, BR@u, made a finding that there was no
prejudice on the part of death row inmates, whoewept in the dark on whether or not they woulchbeged. In
the Mawarire case, supra note 28, the applicant was simply ingurtb vote. A hands-dripping-with blood
doctrine was invented in that case. Surely in therest of the public and greater common goodCihiestitutional
Court was supposed to realise that the 13 inmatdsiChawiracase, supra note 1, are legitimateiy,the jaws of
the death: That there is no executioner at the moment witharehere nor there. For this reason, the Mawarire
reasoning was supposed to have been adopted.

% Supra note 3

37 Supra note 31

%Using the concerns raised by Biti in thidzurucase, supra note 31, it becomes clear that aiclediy a CJ or
DCJ or JCC plays a significant role in developitg furisprudence on constitutional matters. AltHouge
Constitution is no longer new, four years afteraitoption, the arguments show how judges haveeaogportunity

to develop doctrines. These doctrines can onlydweldped if the merits of the cases are not casaadiided.

39The common law of Zimbabwe has been describedrgetivays.

“9See section 176 of the Constitution.

“Based on arguments by Glanville Williams (198Rgarning the Law’London: Sweet and Maxwell, p. 2dited

in L. Madhuku,‘Introduction to Law’,(2010) Weaver Press
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impact litigation can be used to ensure that theneo selective application of the ldfvand
progressively realized constitutional rights aretected, respected, and promot&the second
description of the common law shows how judges hiagen prepared to use comparative
reasoning in developing the jurisprudence of thadfitution?* The third aspect deals with the
pseudo-lawmaking powers of the judges which dentlaatdjudges of a superior court, appointed
under a normative framework, must innovatively depehe principles of the Constitution in a
manner that removes judicial acceptance of rigidtrilees that hamper the development of
constitutionalism.

The pseudo-legislative powers of the judges hae the years been gaining tacit support from
the legislature and the executit’eAs such, it is argued in this study that what@mastitutional
Court has been doing is to set the pace for ldgisland executive intervention to plugplicy
holes supposedly opened by impact litigatidhand distil the acceptance approach of the High
Court? It refused to reasonably exercise its judiciatdition to ventilate the merits of impact

“The High Court, Harare has been active in thisngtga was seen in the strategic cases sublyiaa and Another

v Minister of JusticeHH181/16, where a shorter prescription periothinPolice Act was challenged in terms of the
non-discrimination clause in section 56 of the Gituson. This clause fits perfectly into the firdéscription of the
common law presented abo®&eealso the two Mangwiro cases eMangwiro v Co-Ministers of Home Affairs and
Other, HH 147/15 andMangwiro v Minister of Justice and Legal Affairs.(Y and OthersHH 172/17 where the
State Liabilities Act was challenged for being atwste of limitation in that it limits the abilityfa litigant to attach
the property of the State. The three cases citesleahre important in showing how superior courtgehaot ended
on technical arguments that were raised by theeSfidtey show how the courts have played a domira@atin
showing the gains of transformative constitutiosraliand the benefits if impact litigation, as wedpturing the
ability of judges to deal with the three aspectsvbht constitutes a constitutional matter: intetgien, protection
and enforcement of constitutional rights.

*3SeeFarai Mushoriwa v City of Harare and Another HH 198. In that case, the High Court granted a spoliation
order to an applicant who had been affected byateral disconnection of his water supply by they @it Harare.
This case was of strategic importance to the dewedmt of the jurisprudence on water rights which aow
justiciable and protected under section 77 of tlemd@tution. Although Advocate Mpofu was acting ftire
applicant, this case fits under SIL because ofnifgortance alluded to above. Bhunu J (as he thes) wsed the
doctrine against deriving benefit from one’s owromg as enunciated in the American case&rigfygs v Palmer
(1899) 115 NY 506, NE 188 where the court was megbao develop the common law. Surprisingly, the
Constitutional Court did not adopt this stanceabthe very least, deal with the import of the dixi when it
refused to deal with the merits in thajomecase, supra note 2.

*‘SeeNyikacase supra note 42 anbludzurucase, supra note 31.

“>For instance, following the striking off of thdujuru case, supra note 9, the legislative framework dieatt with
the introduction of the Bond Notes was gazetted manner that was a direct response of the argsntleait had
been raised by the applicant.

“Cibid

“'For instance, in thélangwiro case, supra note 1, the High Court had progressiederred its order to the
Constitutional Court for confirmation as envisadgey section 175 of the Constitution. Surprisinglige tCourt
avoided the arguments on the confirmation by uphgldechnical errors that were raised on behalftref
respondents. Considering that this case was tie tr strategically deal with the confirmation afogressive
judgments that bear on the equality before thedad equal protection of the law provision of then&tdution, that
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case$®Most importantly, because the jurisprudence orzihebabwean Constitution has not yet
developed, it is avowedly necessary that the sapg@rdges should perform their judicial roles
by enriching the common law, interpreting the Citasbn widely and effectively regulating

their own processes.

Because the endeavour in this dissertation is ¢sgmt a detailed analysis of the impact of
invoking the avoidance doctrine on constitutionaigprudence in Zimbabwe, this study also
echoes what the researcher said in some newspapewrthat while it is encouraging that the
High Court has used its discretion to the bendfiingpact litigation, the Constitutional Court
continues to avoid the merits of the ca%&his procedure has also been made pursuant to the
High Court's role as a constitutionally establishemlirt> Further the High Court has also
largely reflected in its decisions the fact that onstitution requires that judges must consider
the values that are enshrined as founding valueghén Constitution when interpreting
constitutional breaches to human rigtt§or the avoidance of doubt, the empowering prowisi

in this regard is worthy reproducing at this insm@as it states that:

46 Interpretation of Chapter 4

(1) When interpreting this Chapter, a court, tribunfaltum or body-
@......

is, section 56, the Constitutional Court was suppdda® deal with the case and then suggest theotgrecedure
which the judges of the High Court must follow.was disingenuous on the part of the Constitutidalirt to
accept that the applicant could still come bactheoCourt but at the same time refuse to deal avithse that was of
strategic significance. Its approach raises stfeags that thélyikacase, supra note 42, which was again referred to
it for confirmation may also be referred back te thigh Court if it borders on similar argumentsn€equently, the
avoidance doctrine is used as a nemesis to imjtigettion. In both cases, the applicants were dyesftected by
the constitutional breaches on the part of the dionte Republic Police. In thdangwiro case, supra note 1, the
Applicant lost over USD1.5 million and has not riged his money since 2008, a year before the dp#iion or
introduction of a multicurrency regime in Zimbabwe.the Nyika case, supra note 42, one applicadthia leg
amputated and the other one has a bullet stilldddg his board and was also injured on his fin§ee S. Hofisi
(2017) ‘Avoidance Doctrine: Arguments and Analysigtp://www.herald.co.zw/avoidance-doctrine-argurgmd-
analysis/accessed 04/8/17.

“8Section 176 is important in this regard. The superourts have huge backlogs of cases that wereghtdefore
them which bear on impact litigation. There is rasib for keeping on adding to the backlog by kegpin
postponing or striking cases off the roll whenrsitlear that those cases will come back to the sames once the
technical defects are addressed.

“9See also section 46 of the Constitution

*’See S. Hofisi (2017)Avoidance Doctrine: Arguments and Analysigtp://www.herald.co.zw/avoidance-doctrine-
argument-and-analysiatcessed 04/8/17

®1See cases cited in supra note 42

*2Section 46 (1) (b)
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(b) Must promote the values and principles that undealidemocratic society based
on openness, justice, human dignity, equality aeaddom and in particular, the
values and principles set out in sectiort' 3.

It is argued in this dissertation that the proothed competency of a judge and the legitimacy of
his or her decisions are measured by the willingimlsthe respective judge to either adhere to
constitutional ethos or by his or her preparedtesead into the public impact of the decisions.

Judges are not merely court personnel, that i€ aad court managers, but are in many public
spheres the main actors in defining the legal neédssociety. This is particularly the case in

the superior courts where judges play a critichd ho shaping the constitutional jurisprudence as
well as in developing methods of interpreting thenitution>* The corollary to this is that the

overall protection of human rights by encouragiffgative enforcement of judgments.
Research Relevance

The relevance of this research cannot be underastinconsidering that the Constitution of
Zimbabwe is a transformative document which musinberpreted generously if its provisions
are to be protected. A Constitution is the sout #ramates the existence of a nation. As such,
the central role that the judges of the superiartsoplay in interpreting the Constitution must be
analyzed with erudition. Avid and constitutionalhformed members of the public, legal
scholars, researchers and litigants have the apptrtto read and critique the judges’ reasons of

judgment in impact litigation cases.

They are also afforded the opportunity to legitieniar delegitimize the seeming ‘dilemma’
which is predicated upon the fact that the Constibal Court is sometimes treated as both a

‘constitutional court® and an extraordinary couYt.The Constitution also contains various

*3Section 3 lists several principles that must besiered by judges such as the rule of law and huigats.
*4Section 176 of the Constitution

*5For instance, in th&langwiro decisions cited in supra note 1 above, the apgiliogho was adversely affected by
a ZRP decision some nine years ago, has been tbh@ndhe courts to have the Minister of Home Affacomply
with the decision of the court to pay the applic#&udded to this has been the rigmarole of courtedore from the
High Court and Constitutional Court. Although thenkdter demonstrated that he was willing to compith the
judgment, he has not done so. When the Applicantiter was referred back to the High Court to emdbistice
Mushore to remedy a technical error, the applitett to approach the High Court to force the minigiecomply.
The High Court was again forced to issue an intesiater to enable the minister to purge his conterhpptthis
worked to the detriment of the applicant who hathimted a positive judgment. Three High Court judigage dealt
with his case since 2008: Justice Musakwa, Justlcshore and recently Justice Hungwe in the contempt
proceedings.

*°As indicated in the legal standing provision, set®5 of the Constitution
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public interest issues that can be constitutiorlélyated in superior courtd. Although very few
judges have directly used the phrasenstitutional avoidancein determining constitutional
cases, it is not too much to boldly state that the avaitadoctrine has emerged as a significant
area of academic, legal and scholarly researchimb@bwe whose impact has been given

impetus by an increase in impact litigation cases.

Until the Constitutional Court’s judgment in ti@hawire® and Katsandecase$', the doctrine
was not expressly referred to by our superior addrthis was notwithstanding the fact that the
doctrine was actually being applied impliedly inmgacases before and after the adoption of the
Constitution®® Although less established in its reference by sapeourts, there are signs that
the use of the doctrine is fast becoming more wicksd. As its application is likely to become
frequent and of precedential value in constitutiditigation, researchers, interest group lawyers,
impact litigants and legal scholars must endeavounnderstand and effectively address the
courts on the doctrine by drawing from impact htign cases that were decided across various

national jurisdictions.

*'As reflected in judgments where the ConstitutidBalirt insists that applicants must first impugn phevisions of
an Act before deciding to disobey it and come lefoe Constitutional Court to seek a remedy. Thds the main
thrust of theMajome decision, supra note 2. Subsidiarity as a varfarh of the avoidance doctrine gives the
impression that the Constitutional Court is a saleciourt which waits for other courts to make darta
pronouncements before it litigants can approachhie description also fits how judges of this case avoidance
doctrine and its variant forms without event yetyttargue that litigants who attempt to imploreoitdiscard the
avoidance doctrine would be expressing personalegal opinions, see thdujuru case in supra note 9.

*puyblic Interest Litigation is one of the ways ofpapaching the Constitutional Court to enforce cimsonal
rights as indicated in section 85 (1) (d).

9JCCs Bhunu expressly referred to the avoidanceidedn theChawira decision, supra note 1, albeit wrongly in
that there was no basis for linking it to the ripes doctrine in instances where prejudice was msthifextant, and
Justice Gwaunza in thKatsandecase, supra note 1, where again, it is respegthijued that she casually
acquiesced to th€hawira decision, supra note 1, without considering theg tase had implications on the
development of jurisprudence on labour rights asstitutional rights. Section 332 of the Constitatis clear that a
constitutional matter involves issues to be intetgnl, protected and enforced so long as they arnedfin the
Constitution. Labour rights as constitutional rigyhgrotected in section 65 of the Constitution areno way
different.

0 Supra note 1

®1 Supra note 1

®2Justice Bhunu, the author of ti®hawira judgment condemned inmates on death row were deniehance to
challenge the constitutionality of the death penaitlight of section 48 of the Constitution (rigtat life), expressly
referred to the avoidance doctrine, as shall bavshin chapter 4 on research findings and analysislajomecase,
supra note 2 the Court referred to the doctrineutifsidiarity. InMakoni case, supra note 1, the Court referred to
permissible limitation. In théMujuru case, supra note 9, the Constitutional Court ukedconcept of judicial
deferral.

%3 There are several cases where the presumptiomsfitugionality was used by superior courts to désnmatters.
The adoption of the Constitution in 2013 led to #welution of the concepts of removing cases from 1oll or
strike matters off the roll and effectively refugito hear cases on their merits. It is necessargfey to such cases
in this dissertation as some of them were not tibugder impact litigation.
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A synthetic analysis on the use of the doctrin@imbabwe is made in this study and it makes
this study relevant as it compares the Zimbabweggroach with judicial approaches across
global common law jurisdictions. The academic resoh this dissertation is to analyze the use
of the avoidance doctrine in Zimbabwe athwart thmagor judicial institutions alluded to above.
Particularly, the research seeks to assess this tlee®lving: instances where avoidance is used
as part of a court’s discretion to avoid constindl issues; and instances where it is provided as
a remedy for constitutional breacfitst also looks at the extent to which the supetiourts are

prepared to directly refer to the doctrine in tidgcisions.

It also assesses the antithesis to the use ofvitidaace doctrine mainly considering that: the
judiciary’s knowledge of the distinction betweenpiact litigation and general litigation has not
been shown in judgments of cases that bear on inlipgation; the application of the avoidance
doctrine is done casually, and the depth of analgéithe doctrine shows a paucity of judicial
research in this regard as the concepts are givgrerfunctory examination. With this
dissertation, the University of Zimbabwe’s Law Haégwand the Judicial Services Commission
(JSC) may embark on the development of a datalbesdracks on avoidance doctrine and/ or
undertake a constitutional research series on tmalprks that bears on the doctritteThese
works will represent the scholarship that will asgudges to develop the jurisprudence around
the doctrine. Through this research, the researtiopes to immensely contribute to the
development of a scholarly culture on new develagsiéen Zimbabwean constitutional law.
The focus is on the study of the roles of functiesmof one of the three tiers of government: the

judiciary ®°

As part of the relevance matrix, three main issaresembraced in this dissertation. The first is

the thesis which is concerned with the nature amghgse of the doctrine and reasons for the

®¥Such as th&lakonicase, supra note 1, where Patel JCC referrectddbtrine of permissible limitation but
proceeded to give a remedy to the applicants wkcapgroached the court using impact litigation.

®This follows the discovery in this research thatréhare various platforms that track the judgmeifitsuperior
courts but their search engines do not lead relseexdo crucial doctrines that were used by therCéor instance
a search oWeritas Zimbabwe andZIMLII only led the researcher to judgments on avoidaficoubt and not
avoidance doctrine. Further, there are some jud¢grtbat were decided on the basis of the avoiddoctine but
are not found oW eritas Zimbabwe or ZIMLII.

®This conceptualization of the judiciary is based the concept of the separation of powers/functjzensies
doctrine which is sometimes misconstrued adrie politica doctrine. The doctrine was espoused by philosophers
such as Montesquieu and John Locke. It is now faanithe Constitution in section 3 (2) (e&)bservance of the
principles of separation of powers’
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general application of the doctrine by the supedourts in Zimbabwe. The second area of
inquiry is the antithesis to the avoidance doctrib@articularly deals with the particular public
interest problems in which superior courts are begwolved in exercising the presumption of
constitutionality, or invent constitutional integpations which carry far-reaching implications on
the development of constitutional jurisprudencearraltransformative Constitution. Thirdly, the
dissertation synthesizes the issues that justith lbiee thesis and antithesis on the doctrine by
drawing a fine line between general litigation amgact litigation. This line concentrates on the
study of impact litigation in various jurisdictiots find out the lessons which the superior courts
and impact litigation lawyers may learn from tragtit as different from general litigation. This
synthesis is also the basis for the suggestedegicaimpact avoidance modeblAM) that is

explained towards the end of this introductory ¢aap

Applied legal research relevance

1.1.1 Driverun

The drive run is the Constitution. A Constitutiosshbeen described as:

‘A legal text that grounds a legal norm, as sudhshould be interpreted as any other
legal text. However, constitution sits at the tdphe legal system in respective state. It is
designed to guide human behaviour over an extempaedd of time, establishing the
framework for enacting legislation and managing goeernment®’

The need for applied legal research is clear: ih72€he Constitutional Court clearly referred to
the doctrine in theChawira decisiof® when the avoidance doctrine was used to justigy th
reasons why it had to skirt constitutional casdse ¢ase was strategically brought to the court as
a test case on the Constitutional Court’s prepaesito deal with the justiciability of the right to
life. At the same time, one Judge of the Constitdl Court has expressly cited tG@hawira
case as a way of recognizing the importance ofddesion as a precedent on avoidance
doctriné®. As such, this research shows that the avoidanctide is an important emerging
area of research in Zimbabwe. The study is thusrgant need for a broader, more case-study
based research which forms the basis for spedificrd researches on specific impact litigation

cases. It is a passionate plea for such futurarelses to be embarked on.

®J. Young Hoa, The Comparative Study of Constitutional InterprietatBetween U.S. Supreme Court and East
Asia Constitutional Court (Korea & Japdr(nd) page 7

**Supra note 1

% SeeKatsandecase, supra note 1.
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1.1.2 Novelty aspects

By novelty it is meant new aspects that are ralsgdhis research. Through an innovatively
framed model, SIAM, this dissertation presents findings of a hewrigiudy on how the
avoidance doctrine relates negatively to the dgrant of impact litigation in Zimbabwe. It is
an attempt to contribute to the sparse acadengiatiire on the understanding of the roles of
superior courts (and by parity of reasoning, irdedourts) in Zimbabwe in the development of
constitutional jurisprudence in this regard. As opjperhaps, few scholars have researched on
this topic as applicable to Zimbabwe, this disgemais not only of academic importance, but
would also be of practical use in judicial researfidicial reasoning and general policy
formulation and implementation on matters pertanio impact litigation. The latter makes
academic sense to the extent that court decisiansirdorm the other pillars of government,
mostly the executive, to craft policies as a respoio the impact or likely impact that a court

decision would have had on such poli@y.

The dissertation specifically, compresses and @xplthe reasons why Constitutional Court
judges have either refused to invalidate statui@ted to declare certain laws or practices
unconstitutional or used the doctrine as the prefeor alternative remedy in resolving alleged
breaches of constitutional rights. It draws frontided cases in other jurisdictions the world
over in an endeavour to broaden the understandmghe role of superior courts in the

interpretation of, and in explaining the purposenybking the doctrine of avoidance. As such,
the investigative analysis presented in this diasien is also informed by the critical researches

by jurists, scholars and researchers in otherdigti®ns.

This dissertation has also seen this researchéngvia scholarly critique of the approach that
was adopted by the Constitutional Court@hawira and 12 Ors v Minister of Justice and
Others’* The study is enmeshed in the need for acadeneigal scholars and courts to clearly
help develop constitutional doctrines that bear constitutionalism and the rule of law in

Zimbabwe. For this reason, it has to be statedhig gtudy that Zimbabweans care a lot about

OFor instance, the dismissal of the bond notes €hg# saw Zimbabwe adopting a policy that allowesdBument
to introduce bond notes as part of the currendi@nmulticurrency economic environment, see supta .
"l Supra note 1.
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constitutionalism as contained in the Constituffofthis description is not only unmistakable
but is demanding of attention since ZimbabweansthoBa largely transformative Constitution.
Explicit attention is called in this study to treect that a Constitution is the supreme national law
(of the land of Zimbabwe).

It has among its functions, the distribution ofipchl power between the State and society, as
well as among the various branches of governrfeis. such, courts of law must always be seen
to interpret it as a document that is distinct frondinary statutes. Constitutionally speaking,
Zimbabwe'’s judiciary must give impetus to constdotal doctrines by employing innovative
interpretations of superior courtsThis is specifically because implicit in the Conston as a
supreme document is the obvious significance ohaisnative character which is expressed by

the frequently used descriptive superlativ@undnorm.

The above modest conception of the Constitutionresgmts so high a degree of
constitutionalism and the rule of law that in imiesting the Constitution, the Superior Courts
must not be seen to be leaving out the realm okstsential features to the desires of the
legislature and the executiVe They must endeavour to discard, or be seen toidmarding
illiberal constitutional interpretations which wot& the detriment of impact litigation. This is

because the norm in most jurisdictions is that @an®ns should be interpreted liberally.

The absence of a mythical characterization of pretation in the normative structure of the
Constitution demands the attention of researchHegsl scholars and lawyers in general, who
must compare Zimbabwe’s constitutional value-syStemith other juridical approaches in this

regard. A quick scanning of the undergraduate lawiculum and various academic writings

"?There are public debates by institutions such asMiass Public Opinion Institute (MPOI), Radio suped
programs such as Sport FM’'s Point of Order supdolg the Southern Africa Parliamentary Support Trus
constitutional researches by research organisatook as the Organisation on Social Science Rés@arafrica
(OSSREA), Zimbabwean Chapter which support vari@gsdemic researches on constitutional issues, the
development of a new educational curriculum whidbo aincludes constitutional issues, and the inéngas
constitutionally-oriented litigation or referral obnstitutional cases from lower to superior caurts

SFidelis E. Kanyngolo,The Constitution and the Democratization Processlatawi’ (1998) page 1, SAPES.
"Section 176 of the Constitution obliges superiaurtoto develop the common law in Zimbabwe andegulate
their own processes. This also extends to the teederpret the Constitution broadly in a mandettallows the
Court to consider the three facets of a constihationatter as defined in section 332 of the Cautsbin.

As was the case with the unanimous decision thiatHe development of rights of prisoners to theéms of the
executive (represented by the presidential partotije Chawira decision, supra note 1 aMujuru case supra note
9.

"®Due regard must be had to section 3 of the Cofistitwvhich has founding values which serve as émets of the
constitutional democracy upon which Zimbabwe iscblas
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from eminent constitutional academics such as BsofeLovemore Madhuku shows that there is
no exclusive curriculum on constitutional interpitein as different from ordinary statutory

interpretatior.’

Be that as it may, constitutionalism in this dissgon is seen as the legitimization of the
exercise of State power in its three major marafémts-executive, legislative and judicfal.
Quintessentially, the rule of law aspect is presgémtimply as the absence of rule by the law, or
rule according to the Constitution. The new argutaiéon that is presented in this study on the
legitimacy of judicial decisions that bear on theidance doctrine and the nature of impact
litigation in Zimbabwe is that litigants in impacases have sought to deal with the constitutional
breaches occasioned by one or more of the thrae Bistitutions alluded to above, as well as
agencies of the State as defined by the ConstitatiZimbabwe, 2013, hereinafter referred to as
the Constitutiod? They have also endeavoured to resort to liberalswef interpreting the

Constitution®®

Because the Zimbabwean Constitution has an expariill of Right$!, and other important
features that are used to interpret it include sashan all-inclusive preamBfe a supremacy

claus&®, founding values or norms of democrityand the interpretation clauses on independent

""The researcher has however introduced a topic oaticational interpretation in law courses at ttaditital and
Administrative Studies such as Constitutional Réghtaw and Public Administration and State LegadHilities.
Professor Lovemore Madhuku hinted during LLM leetion Advanced Constitutional Law that the Law Hgcu
may soon offer separate ordinary statutory integpien from Constitutional interpretation. This eascher also
published a book, Student’s Sourcebook on State Legal Liabilityhich discusses some of the methods of
interpreting the Constitution. There are some saiso$uch as G. Linington who have written artide=ising on
methods of interpreting the Constitution. In hisicke, ‘Reflections on the Significance of the Constitiand
Constitutionalism in Zimbabwge’in Masunungure E,Zimbabwe Mired in Transitiof2012) Weaver Press,
Linington argues that the Constitution is sovereggr all State organs operatederit, having those powers it
confers upon them, whether directly or by laws arifed by, and consistent with it.

8lssa G. Shiviji, Problems of Constitution-making as Consensus BujtdThe Tanzanian Experience The State
and ConstitutionalisgnOwen Sichone (ed), 1998 page 3, SAPES.

*The term State is not defined in the definitionstise of the Constitution, that is, section 332.

8seeloveness Mudzuru and Anor v Minister of Justice @tiiersin supra note 31, where lawyer, Mr.Tendai Biti
implored the Court to resort to the purposive mdtlud interpreting the Constitution. See, Chapteors the
applicability part of the discussion in this resdmar

8IChapter 4 of the Constitution from sections 44-87

8The preamble is framed in thaVe the People of Zimbabwstructure which is similar to the American
Constitution. It is considered as important in tissertation because it affirms individual sovgnéy as compared
to State sovereignty. In other words, Zimbabwe thase sovereigns: the State of Zimbabwe, the Cuoitisth (see
supra note 77) and the people (as envisaged tRrdamble).

85ee section 2 of the Constitution.

8see section 3 of the Constitution.
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institutions that promote vertical and horizontat@untability®, and the interpretation section in
the Constitutiof° In this light, constitutionalism is seen in thisidy as the social engine that
rouses the citizen’s spirit to utilize impact laitgon in the development of the constitutional
jurisprudence of Zimbabwe. In the discussion ofactditigation and the avoidance doctrine, it
goes without mentioning that the researcher wasr@oted with the roles of a skilled group of
unelected but appointed people called judges whmde stand at the confluence of interpreting
the Constitution in the resolution of disputes #mel exercise of their judicial discretions in the

making and taking of State policy.

While some of the judges of the superior courtseappo be proactive and are seen at once to be
the boulevard of pushing forward the gains of dtusbnalism brought by the transformative
Constitutiorf’, some of them appear to have created a grim bamietrategic litigatioi® This

is because they unnecessarily avoid constitutissakes or deliberately impose inordinate delays
in dealing with the constitutionality of laws thimpact on public interest litigati6h This is
notwithstanding the fact that the transformativeure of the Constitution has allowed
Zimbabweans to strategically litigate and write atbG@onstitution, research and conduct public

debates about it, report on and generally delibepatit...a lot?°

Although the Constitution does not prescribe timedi for the Courts to decide on constitutional
issues, the argument that is advanced in this stadthat it is to the Constitution that
Zimbabwean citizens usually seek solace when thpgyoach the courts of law for judicial
review of constitutional breaches to their fundataknights and other constitutional obligations.

The Constitution demands that justice must notdlayéd, and to that extend, members of the

8Chapter 12 institutions which include the Zimbabectoral Commission, Zimbabwe Gender Commission,
National Peace and Reconciliation Commission, aedZimbabwe Human Rights Commission.

83ee section 46 of the Constitution. This sectiorefsoduced at the end of this chapter under thaefic Impact
Avoidance Model.

8Most judges of the High Court such as Justice Taandlyika and Anor v Minister of Home Affairs and Other
see supra note 42and Justice Mushordamgwiro v Minister of Home Affairs and Othesupra note 1. The
Constitutional Court had the caselafveness Mudzuru and Anor v Minister of Justice @tlters see supra note
31.

83ee theBond Notesase in supra note 9, the death penalty Casatiracase supra note 1and so on.

8These two aspects would be used in this dissemtationterpret the twin pillars of the doctrine anstitutional
avoidance.

“There are several instances where Zimbabweansdppreached the courts to protect their civil lilertin the
constitution, see VeritasZIM, ZIMLII as well as nspaper reports on cases suchMwguru v President of
Zimbabwe supra note 23.
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judiciary must perform their duties efficiently anwith reasonable promptne¥sThus in
gauging the citizens’ response to judicial reviam,important point needs to be mentioned at

this stage.

The point that is advanced in this study is thatehare three superior courts in Zimbabwe which
have the power to exercise judicial revigigevelop the common law and regulate their own
processes on constitutional isstigdt is these courts which not only interpret comsidnal
issues and rule upon them, but which also musthdewed with the ability to give to the people
a sense of justice that is embedded in well-reabqugments that consider both the technical
preliminary points as well as the merits of thestdntionally-related cases. The force of impact
litigation in constitutional matters remains an orant element in Zimbabwe’s constitutional
rights jurisprudence. Constitutional rights inclutie three generations of rigfitand whereas
Zimbabwe has a progressive Bill of Rights, the adisins of these rights, the courts, are not
uniformly letting the constitutional jurisprudengeow in importance. Because the nub of this
dissertation is meant to examine how and why tredawnce doctrine is invoked in relation to
strategic litigation, the reality check record @ role of superior courts goes much farther than
what has been said above. This is because the sgiggampact litigation is to secure from the
courts, at an acceptable level of ventilation ohatidutional issues, the maximum direct
contribution to the constitutional jurisprudence terms of both the law on preliminary
constitutional points and the merits of impactghtiion cases, including those cases that are

either referred directly to the superior courtsu@ instituted in these courts.

While most of the High Court judges have been fezly referring to the Constitution in their
judgments, the Constitutional Court has been tagryn effectively dealing with such referred
matters. The corollary to this has been that thes@wtional Court has also been wrongly
associating the doctrine of avoidance with elementsisticiability of fundamental rights such

as ripenes&Without throwing away the baby together with thendbathing water, suffice is it

ISection 165 (1) (b)

92Section 85 of the Constitution which broadéseus standfor citizens who approach competent court in thene
of constitutional beaches

93Section 176 of the Constitution

**1. Civil and Political Rights such as right to |ifeolitical rights, freedom to demonstrate andtfmtigovernment.
2. Economic, Social and Cultural rights such ascation, health, and shelter. 3. Collective rightshs as
environmental rights.

%Chawiracase supra note 1
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to mention that the Constitutional Court has beanaged to embed its visibility to the merits of
cases on some important constitutional aspects asclvomen right§, and the provision of

innovative remedie¥’

Several instances of avoiding the Constitution ba part of the Constitutional Court of
Zimbabwe (CCZ¥ are certainly a major cause of concern for theegaity of the population. In
view of these and several other such instancesenmmer lower courts in ZimbabWand the
High Court of Zimbabwe have been proactive in plgailue regard to constitutional provisions
when bringing matters to finality, the Constitu@nCourt’'s hesitation and faltering in this
regard is considered highly unjustified in thissgigation. It leaves a welter of emotional and
doctrinaire approach to judicial reasoning, whiohmost instances, works to the detriment of

jurisprudence on strategic litigation.

While lower courts and the High Court of Zimbabwaevé been making progressive decisions
which bear on vertical and horizontal applicatidrihe Constitutio® the Constitutional Court,
as the apex court in constitutional issues, usuallgids delving into the provisions of the
Constitution, making no attempt to innovatively chaitself into the hearts of the affected
citizen. Out of a need for academic analysis an jthisprudence on impact litigation, this

dissertation argues that the superior courts inbZimwe are called upon tgenerously*®* dress

%Mudzurucase supra note 31
9’Makoni v Commissioner of Prisons and Anotbepra note 1.
The outstanding case on this doctrine is @teawira judgment supra note 1 where the Constitutional rCou
expressly referred to the doctrine of constituticmaidance but went on to link it to the doctriokripeness. It
ended up skirting the Constitutional issues onliasis that the applicants were supposed to fidsaest internal
remedies such as approaching the Supreme CourtharRtesident before coming to it.
“The Harare Magistrates Court $w Manyenyeni, CRB 9079/hés had magistrates such as the former Provincial
Magistrate, Esquire Chikwekwe who referred to tla€itution in freeing the Mayor of Harare, CoulwilBernard
Manyenyeni who had been arrested beyond the 48 Ihoitrthat is prescribed isection 49%f the Constitution.
Even the High Court did not avoid the merits of thve cases that were made on behalf of the mayaltertging
the suspension on the basis that the responsibiéstdi, the Minister of Local Government had contedtsome
constitutional breaches that adversely affectedribgor before the suspension was effecteddémyenyeni v The
Minister of Local Government, Public Works and Natl Housing HH 385/16 (popularly called the second
Manyenyeni case to distinguish it from the firstseavhere he was suspended on allegations relatbe twiminal
case under CRB 9079/16), the High Court orderetlahlslayor who had been re-suspended was suppodesl to
allowed to continue with his duties. This was beeahis first suspension had lapsed by operatidavefand the
Minister could not suspend him again in terms efldw. Essentially, the court was invoked the doetof legality
?Oré)its mirror image, the doctrine of ultra virespimtect the mayor’s rights.

ibid
19%This is because the Constitution must be intergrgenerously, wholesomely as a living instrumenosehspirit
and purport must always be upheld by its custodiaesourts.
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the strategic and public interest wounds that aesed by seemingly antiquated judicial

reasoning, which ends on technical arguments.

Most importantly, the avoidance doctrine is suppoebe shunned because the applicants in
impact litigation are not chosen through a kindrefrit-based approach to litigatiof. They are
chosen so that the effective remedies that theyfrget the national courts may encourage
perpetrators of rights abuses to end a culturenplinity. Perpetrators and lovers of impunity in
human rights violations would shun their constdotl breaches and other such linked practices
if the Constitutional Court starts to grant litigarconstitutional remedies. The victim-cum-
survivor-cum-victor (VSV) is encouraged to get abdis own business and has a lot of
confidence on the justice system if constitutiobedéaches are addressed promptly. This is
particularly so in that victims of constitutionatelaches might have this spate of speculative
natter on the effectiveness or otherwise of thesttutional remedies that they will receive from

the competent courts.

Equally true, the strategic litigant's lawyer canubce along with his or her victim client
thinking that the world to victory begins with appching a court of law, just as every lawyer

might think, only to be surprised with the raiswignere technical arguments.

1.1.3 Literaturereview on Constitutional Avoidance Doctrine

Because this chapter was first developed as pdlteofesearcher’s proposal, the brief review of
literature was made to simply demonstrate how tiopes and meaning of the avoidance doctrine
and impact litigation will be understood in thisdy. The doctrine will be explored in Chapter 2
where the concepts of avoidance and impact litbgadire exclusively dealt with. Classically, the
avoidance doctrine has been described as an instituoh judicial restraint which is steeped on
the need to weigh judicial power together with $éafive intent”®. The modern form of
avoidance has seen courts avoiding some constidtiesues but at the same time, granting a

remedy to the litigants. This approach has been se$outh Africa.

1%2For instance, interest litigation groups such a&sZimbabwe Lawyers for Human Rights (ZLHR) takeogses
for walk-in clients who simply get referred to thely those people who know that ZLHR is a law-based
organization.

193 A, Vermeule ‘Saving Constructions’ 1997
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A court is required to assess whether a challestgdte does, or might violate the Constitution
and whether in that circumstance the court oughi/tid the constitutional issue by interpreting
the statute to obviate the probléffi.lt has been argued that the doctrine is justifie@xtra-
sensitivity cases such as war on tefférCourts in the USA have been considered as likely t
confront Congress head-on concerning sensitiveesssiarough statutory interpretatitfi. K.G

Young however argues that;

Avoidance on the part of the judiciary calls to thennumber of judicial postures such as
declining to hear a matter, by denying cert or dssimg a writ or refusing an appeal;
deciding a case on other grounds, avoiding a hotigtested issue by choosing to deal
with an apparently more straight forward legal argent'®’

Because it has usually been used in constitutissaks around ECOSOC rights, the avoidance
doctrine has been seen in this light as an actefhining, refusing, rejecting to which the
judicial silence around Economic and social rightbas also been described as more subtle and
more involved than the familiar use of the termisTis why this study considers the doctrines
that have been used by the Constitutional Couatvtnd the merits of constitutional cases. Other

pillars of the doctrine have been listed as insgtanghere the Courts limit the development of

19%p. P. Frickey, Dangling Constitutional Conversatigr{2006), Berkeley Law Scholarship Repository
%Ibid. E.A Young, Constitutional Avoidance, Resistance Norms, andPtiteservation of Judicial Revié2000)
University of Texas, there is a distinction betwaedescriptive canon of construction, that is, ecugate reflection
of the course that an enacting legislation wouldhaéourts to pursue in case of a constitutionabtlon the one
hand; and a normative canon, a rule designed to ijptsrpretations in directions that reflect endgrpublic values
such as due process clause and suspension cldwes€onhstitutional Court in Zimbabwe has not bedarrimg to
the normative values that are enshrined in se@iofithe Constitution, or in the interpretative tgsanf Chapter 4,
the fundamental rights section. The reasons far distinction are important because the avoidarumdride is
sometimes seen as a rule of interpretation or oaetgin. Constitutions have been seen to provigehackdrop
against which Statutes are written and interpreted, C.R Sustein|riterpreting Statutes in the Regulatory State
(1989) Harvard Law Review. Such interpretive priohes are seen as serving a substantive purposasaagroduct
of constitutional norms. Some scholars considec#r®n of avoidance to be constitutionally-based\\\B/skeridge
and PP. FrickeyQuasi Constitutional Law: Clear Statement RulesCasistitutional Law Making4d5 Vand. Law
Review (1992) cited in EA YoungConstitutional Avoidance, Resistance Norms andPiteservation of Judicial
Review (2000) University of Texas. R.A Posner (1995)oatonsiders the doctrine as establishing a judggema
constitutional penumbra that has the same prohibéffect as the Constitution itself. Other critliswever see the
doctrine as reflecting the constitutionally inspirgalues, see J.S Schacteletademocracy: The Changing
Egructure of Legitimacy in Statutory Interpretati¢h995) Harvard Law Review

ibid
7K. G Young, The Avoidance of Substance in Constitutional Rigfthis is the approach that was adopted in
Majomecase supra note 2 when the Constitutional Conmplgi avoided the hearing of arguments by endinghen
finding that the applicant had committed a criminffience by refusing to pay the license. The Couas not
prepared to make a finding on why she thought itente worked to her detriment and to the detrinodriter
political party, the Movement for Democratic Changbe Court was supposed to deal with the conftitat issues
now that the Constitution states in section 67 thatpolitical rights or lawful interests of a galal party must not
be violated. Regard was supposed to be had tatiteHat the Applicant’s argument was that ZANUWA4S being
given a political leverage by the ZBC.
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constitutional doctrines, cede to current legisktar policy the frame of rights analysis and
deliberately marginalize the judicial roi&.

Largely, the avoidance doctrine has been considesqrhrt of a constitutional culture or failure.
Judicial attitudes about constitutional constraamid constitutionalism include informal and
formal, scope and function of constitutional coaistis*°® This is because constitutional matters
reflect the constitutional culture of each countGomplex phenomena throughout society
demands that changing practices and norms be iatetpby judges. Because a Constitution
contains an ideology, historicity, political chaiexistics as well as basic norms, one has to take
into account a distinct characteristic of consiitu@l interpretatiort’® It is used to resolve
interpretive ambiguities; if there are two equadlgusible readings of a statute, and one of them
raises constitutional concerns, judges are ingdudd choose another one. This has been

criticized as leading to unaccountable judicialfaaking™**

The doctrine has also been criticized by Randy &afrom a normative perspective on the basis

that courts should not defer to the legislaturemagarticular clause is vagtfg.

One of the variants worthy reviewing is subsidiariBy far the simple description of the
subsidiarity doctrine as a variant of the avoidadeetrine that has been widely popularized in
Zimbabwe particularly in th&lajomecasé™® was perhaps best captured in the dictum of Justice

Kentridge inS v Mhlung* where he remarked thus:

‘I would lay down as a general principle that whetes possible to decide any
case, civil or criminal, without reaching a constibnal issue, that is the course
which should be followed’

1%8hid, see also th€hawirajudgment, supra note 1 where the Court hid bettirdbolicy issues such as failure to
appoint an executioner to deprive the applicantheif constitutional remedy. It was disingenuoaisthe Court to
use that as a basis to convince the applicanthiegtwould not be executed soon and as such sigoulchck to the
High Court or wait for their appeal at the Supredmart. Alternatively they were supposed to applyRoesidential
Pardon or commutation of their sentences

199 See Hoa supra note 67

1pid.

11 . Solan, Fish on Constitutional Avoidance as Interpretati@v15, Yale University

28 T Goldman, The Classical Avoidance Canon as a Principle of @&Baith Constructioh Journal of
Legislation, Colombia Law School.

13 Supra note 2.

1141995 3 SA 867 CC, par 59
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What is implicit in the above discussion is that thoctrine is: (i) of general application and (ii)
seeks to empower the courts with the power to skamstitutional issues where non-
constitutional grounds are available. The doctrieecompasses the interplay between

constitutional principles and discretions allocati@gudges of the superior courts.

There have been attempts by scholars to locateapipdication of the doctrine in specific

generations of human rights. Kathrine G. YotiRgises avoidance as common in litigation on
socio-economic rights and calls to mind an acteffaining, refusing, (and) rejecting: to which

the judicial silence is around economic and sodgits. It becomes clear from the above
description that litigants can apply the doctrinéthim the confines of their areas of

specialization!® It is also seen as being more subtle and moxhiad in naturé?’ It is seen as

a doctrine which limits the substantive developmantonstitutional doctrine, cedes to current
legislation and policy the frame of rights analysasd deliberately marginalizes the judicial

onell®

The doctrine is now, in its express term, on th#araof superior courts in ZimbabWe. The
most significant issue to consider is the needdayts to understand its purpose and the import
of related doctrines. The unmeritorious link to thaetrine of ripeness is a case in point which
has been subject to scholarly revigf/Such piecemeal treatment of the doctrine is natthg

for the development of the jurisprudence on therdae, or its relationship with other doctrines.
Clear distinctions can be drawn if the doctringgigen exclusive research attention by all the

stakeholders in the justice delivery system.

The purpose of using the avoidance doctrine is oy to guard against recurrence of
constitutional violations, but also to allow couttsavoid addressing some constitutional issues

5ot dated, The Avoidance of substance in Constitutional Rigipsge 1 Constitutional Court Review, Boston
College

1%0r instance the Zimbabwe Lawyers for Human Ridias member lawyers who can also institute impact
litigation under its broad mission of fosteringws®inable culture of human rights. Similarly, poél parties can
also further their lawful interests by institutipgoceedings on a strategic interest basis, seBane Notesase
instituted by Joyce Mujuru, then leader of Zimbal®emple First, see supra note 9.

"Brian Ray cited in Young supra note 107.

85ee Young, supra note 107

19The ChawiraandKatsandgudgments referred to supra note 1.

1205ee S. Hofisi,Chawira Judgment: Some reflectiof016) The Herald, Zimbabwe
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at all**! The canon of avoidance has been considered ty app to judicial review of statutory
language?? While the canon allows courts to avoid constituéibissues, the doctrine fails to
capture the ways that constitutional concerns lséva@ed the development of ordinary branches
of law such as administrative law doctrines, eitbngrtly or tacitly. The doctrine blends inquiry
into statutory meaning with enforcement of consitinal norms:?® Put differently, it seeks to

reconcile the difference between a statute’s mepain its constitutionality?*

1.1.4 Literaturereview on strategic and public interest litigation

The seemingly unending puzzle is that public irgeliigation and strategic impact litigation are
usually described under the umbrella of impacgdiion. While this reality is not seriously
obtaining in Zimbabwe, where public interest litiga is clearly mentioned in section 85 of the
Constitution as a way of bringing constitutionalttees to Court, the same is not true at the
international level. This is because public intetggation in some countries is the domain of
interest group lawyers or financiers. This dissematakes cognizance of the fact that strategic
litigation is also called impact litigation, tesise litigation or public interest litigation andas
method used by public interest organizations amdydas through test cases in the judicial
system, to create lasting effects beyond individtedes and thus further the enforcement of
human rights and make social change eventt@ljnterest group litigation has been defined as
litigation that is sponsored by organizations whas®rneys typically are less interested in
specific legal claims than in the constitutionahpiples that litigation represent& Just like in

Zimbabwe where legal standing has now been broader@intries such as the USA have

1G.E. Metzger, Ordinary Administrative Law as Constitutional Cormmbaw, 2010, Journal of the National

Association of Administrative Law, vol. 30/issue 2.

122 |hid. This would also take this research to tinelifig inMajomecase, supra note 2.

122 G, E Metzger and T.W MorrisonThe Presumption of Constitutionality and the Indiial Mandaté (nd),
Columbia Law School, Fordham Law Review, Vol. 81.

124 This is what the Malaba DCJ (as he then) was gitetinto do inMajomecase, supra note 2. His approach was
however mistaken in that he did not go further themply making a finding that the constitutionaldf/the statute
had not been challenged before the applicant haminitted a criminal offence of refusing to pay tH@Zlicense

125 3. Yitong, Strategic Litigation as a Trigger to Enforce Hum@ights in China from the Perspective of Rights of
the Disabled (2011) Central European University, Budapest. &bal DCJ in Loveness Mudzuru, supra note 31
described public interest as a term embracing msatt&t include standards of human conduct taaithepted and
acknowledged to be for the good of society andHerwell-being of its members. It must affect otguially affect
the community at large or the greater part of tmmunity and includes cases marginalize and undédgged
persons who cannot approach the court for vindioatif their rights for reasons such as povertyaldigy, and
social or economic disadvantages.

128%athan Hakman |hterest Group Litigation{(1986) page 987, Encyclopaedia of the AmericansBuution,
MacMillan Publishing Co. USA
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liberalized the rules of legal standing to pernaiv$uits by environmentalists, taxpayers, and
other special interests grouffé.Both aspects can serve the same purpose in tise skat
litigation activity by interest groups is visibla iconstitutional civil cases as well as in the

criminal cause celebre!?®

If a contextual approach to constitutional intetption is taken,
Zimbabwe can be regarded as a country that disshgs between public interest litigation and

strategic impact litigation.

1.1.5 Organization of the Dissertation

This Dissertation has five Chapters. The first ¢aas the introduction. It was largely developed
from the proposal. As the introductory chapteggsentially presents the crucial aspects of the
research such as the background, statement of tblelem, the hypothesis, limitations,
delimitations, justification, methods of researaid aesearch design and literature review. It

evaluates the definitions, application and purpmidbe avoidance doctrine and impact litigation.

The second Chapter has the theoretical framewodk camceptual framework and suggested
model of the research. Literature review was notedointo Chapter 2 because this research
adopts the textbook approach where each topic dvée ta standalone topic. It deals with the
conceptualization of the avoidance doctrine andhaw it has been used as a tool to derail the
benefits of impact litigation. Two theories on timées of the court are also given. The normative
theory is used because the Constitution establiaheslue-based system in the Zimbabwean
society. It is also the highest norm upon whicho#tier norms must be predicated upon, failure
which they will be declared inconsistent with thenGtitution. The legitimacy or judicial impact

theory has been chosen specifically because thsiales of superior courts have either stalled
policy reforms or helped in making sure that theg accentuated. The doctrine is also
conceptualized and a suggested model or framewsoréldo presented in light of what is

currently obtaining in Zimbabwe.

The third chapter presents a comparative framewdr&re direct or indirect reference to the
doctrine by Zimbabwean courts is compared withapproach in other jurisdictions. Because
the dissertation is presented as a thesis, arniithasd synthesis, this chapter is important

because it uses experiences from other jurisdistionshow instances where the doctrine has

2/bid page 988
12&bid
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been used without qualms from the general populat#ances where it was implausibly
interpreted and the preferred solution as inforntsd previous and current studies. The
comparison is meant to demonstrate how judgeseoktiperior courts can adopt measures that

allow strategic litigants and interest group litiggto repose their confidence in them.

The fourth chapter presents the major researchnfysd analysis on the avoidance doctrine in
Zimbabwe and also discusses the implications ofitttengs on future researches as well as the
performance matrix of superior courts. The methbdswere used to collect data are also shown
as well the methods of presenting and analyzing.d@he findings in this study are also
informed by the comparative developments that aesgmted in chapter three. These events are
used to buttress the findings from documentary arese interviews and court visits and

observations by the researcher.

The fifth chapter presents the summary of resefindings in brief, reinstates the objectives,
gives the conclusion and practical recommendatiforsfuture research. The purpose of
including the summary of findings in the conclusisrmeant to guide the researcher in giving
the outstanding issues that form part of the caictuin this dissertation. The chapter also
suggests practically achievable recommendatioms &o applied legal research perspective. The
recommendations are drawn from the challengesngitie and weaknesses of the superior
courts. The ultimate purpose of this dissertat®mbtivated by the need to present research
findings that will serve as an epitome of rigorevance, and pursuit of truth in research, an
epitome which is steeped in the University of Zitmya’'s current research paradigm. The hope
in this dissertation is also to ensure that academ@main part of a knowledge community which
puts the University of Zimbabwe as the citadelaeafrhing and paragon of virtuous researches in

Zimbabwe and beyond.

Besides the above chapters, this dissertationhalsmther aspects that are worthy-mentioning in
this part. These include the acknowledgments onntineense contribution of the respondents to
this research as well as the family of friends anduaintances who helped this researcher in
many ways. There are appendices that are attaottbgstdissertation which serve the purpose of
showing how the data that were used in this dig8ert were gathered as well as declarations of
plagiarism, ethical and confidentiality clauseseTatter documents are considered to be very

important since research ethics are importantemtiodern day Zimbabwe.
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That it is gradually becoming a discomforting roetithat today’s Zimbabwean Constitutional
Court is neither innovative nor remarkably inteirggtin its reasoning on constitutional issues is
now axiomatic. Existing case law shows that the r€dwas fallen in love with technical
arguments in constitutional matters. This founcelowes frighterwhat is being decided today,
what has been decided since the turn of the millamm, can hardly rival what was decided
before it And so the concern for researchers in Zimbabwsingly that the Constitutional
Court, between the years 2013 and now, appearzedictably technical, but realistically less

constitutionally innovative

Traditionally, the avoidance doctrine was extantanintries such as the USA as early as 1803
when Chief Justice Marshal concluded that the lofithe written Constitution coupled with an
independent judiciary necessitated the federatjadr’'s unique role in being able to invalidate
the acts of other branches of government that avetred the Constitutioi® The invalidation
exercise created problems such @sutt packing plan by President Roosevelt that were aimed
at limiting the power of the Court to invalidateogressive legislation. It has also been linked to
theBickeldoctrine calleccounter-majoritarian difficultyin that it creates a fundamental dilemma
for a court, because the judiciary, lacking eithewer of the sword or ‘purse’, cannot enforce

its own decisions and must rely on external supportctoripel recalcitrant partiésto comply

with a given ruling**

For Zimbabwe, the doctrine was based on subsigigoitesumption of constitutionality and
judicial deferral. Generally in most countriesigition in the field of human rights cannot ignore
the provisions of the Constitution. A rights-basggroach has been used on occasions as a basis
of establishing the rights of persons in ZimbabdieThe Lancaster House Constitutidhwas

used in strategic litigation cases before the 20t8stitution. Although decisions which related

to it were technically litigated in any court, inding the High Court and the various levels of the
Magistrates Court, in reality the decisions of impoce relating to human rights, as opposed to

the application of those decisions, were made leyShpreme Court of Zimbabwe, either on

“Marbury v Madison 5 US (1 Cranch) 137, 177-78 (1803), see also émdNolan, The Doctrine of

Constitutional Avoidance: A legal Overview’ (201@ongressional Research Servidde doctrine of avoidance
has been argued to predate the decision whichlissted the doctrine of substantive judicial review.

13%bid citing the Federalist, No 78 @435 (Alexandemhilton), (Clinton Rossitered). 1999.

13adrian de Bourbon, Litigation-Human Rights in Zimbabwe: Past, Presemd Future! (2003) page 108,
Zimbabwe Human Rights Bulletin.

1321980
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appeal or sitting as the court of first instancatiiwno appeal from the court) for certain

constitutional applications>

Zimbabwe did not have a constitutionally establsi@onstitutional Court then, but section 24
(1) of the Lancaster House Constitution, 1979, gitigants the right of direct access to the
Supreme Court on issues that related to the Deidaraf Rights. For easy of reference, the

section is worth-reproducing for it was framed as:

‘If any person alleges that the Declaration of Rgghas been, is being or is likely to be
contravened in relation to him (or, in the caseagberson who is detained, if any other
person alleges such contravention in relation te ttetained person), then without
prejudice to any other action with respect to thene matter which is lawfully available,
that person (or that other person) may, subjedh® provisions of subsection (3), apply
to the Supreme Court for redress’

The Zimbabwean Supreme Court would sometimes ded¢bnhear indirect applications that
were referred to it in terms of section 24 (2)lé Lancaster House Constitution which provided
that:

‘if in any proceedings in the High Court or in angurt subordinate to the High Court
any question arises as to the contravention of Dieelaration of Rights, the person
presiding in that court may, and if so requestedaby party to the proceeding shall,
refer the question to the Supreme Court unleskisiopinion, the raising of the question

is merely frivolous or vexatious’

The Supreme Court would normally decline to decidehe case if it felt that the referring court
should first determine the matter. This is normdigcause (i) the applicant must raise the
guestion for determination with the lower courf), (the referral would take the form of an

appeal process because the lower court would hiaeadg reached its decision, and (iii) the
Supreme Court did not have a wider and less fettéiscretion.

The Constitution is now some four years in opematib is justiciable and reflects the highest
norms, as the Grund-norm, or the soul that animée®xistence of Zimbabweans as a people.
Because it is justiciable, the elements of jushitity such as constitutional avoidance are

interrogated by looking at how courts exercise rtheidicial review powers. Because

133 See, De Bourbon supra 131, page 109.
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interpretation is part of the gravamen of a coastihal matter, the provisions of a justiciable
Constitution must both be interpreted and appliemhdlly, purposively, and generously, as has
been the norm in most jurisdictions. As the Cousth is reflective of the essential features and
a nation’s agreed norms, the Constitutional Cowrstninnovatively review crucial aspects in a
nation such as, the features of a Constitutionnteehanisms for enriching its interpretative and
application jurisprudence, and the Bill of Rightginly the merits of cases that bear on strategic
and public interest litigation. This study discusses role as envisaged by the Constitution,
compares it with approaches by other Courts agugbcal systems, and assesses the impact of

that role on the decision-making processes of lameerts and other pillars of the State.
Resear ch Objectives

To enrich the constitutional and jurisprudentiaiadan the link between constitutional avoidance
and impact litigation as well as the role of supeourts in developing such doctrines on the
one hand, and to provide a checklist for supermurts’ avoidance strategies and tools for
strengthening innovative approaches to judiciaboeang on the other, this dissertation has the

following specific objectives:

1. Examine the extent to which Superior Courts in Zimbwe, particularly the
Constitutional Court, have been resorting to the maative Constitutional framework
before avoiding constitutional issues in impacidation cases

2. Assess the developments on avoidance doctrine ipaich litigation cases across
various jurisdictions and to determine the differees in approaches between the
Zimbabwean superior courts and other superior casigcross those jurisdictions

3. To determine the dichotomy between the legitimadyjwlicial decisions and State
policy responses that emanate from decisions whaveidance doctrine would have

been invoked.

Resear ch Questions

1. To what extent can Superior Courts avoid the merits of cases that are brought
before them in form of strategic and public interest litigation by making reference

tothe normsenshrined in the Constitution?
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The proposed assumption is that superior courts adeliberately avoiding their
constitutional roles as a buy-in stance. This isdaese they do not refer to their

constitutional roles in their judgments

2. Arethere extant lessons, from a justiciability perspective, that can be learnt by the
Superior Courtsin Zimbabwe either from local or foreign jurisprudence?
The proposed answer is that judges are aware buibdeately avoid the constitutional
obligation to develop the common law or regulatethown processes of the courts that

they preside over

3. Is there a dichotomy between seemingly illegitimate decisions of superior Courts
and the implementation of policies that emanate from such a decision?
The proposed answer is that although law is notipgland policy is not law, judge-
made law ultimately shapes how policy is formulatedfluenced and implemented in

any country.

1.1.6 Statement of the Problem

Because the statement of the problem is the catafysny innovative research, the overriding
problem in this mixed-research thesis is that thmeoking of the doctrine of constitutional
avoidance by the Constitutional Court is disappogas it produces deleterious effects on how
other superior courts (and ultimately, lower couan deal with strategic interest matters.
Jurisprudentially, this doctrine doubtlessly shates same DNA with the dirty hands doctrine
which was outlawed by the Constitution. The Coonstih clearly states that the fact that
someone has contravened a law does not debar ttoemdetting redress in a court of law.
Effectively and in many ways, the spell of the @arice doctrine affects the general populace in

Zimbabwe, which represents the sample populatianitiorms this research.

If the experiences of the general populace havevalgity, the current trend toward upholding
preliminary points will pose perennial challengeghose citizens who look up to the Courts for
protection of constitutional rights. A plethoraaafses that are disposed of based on technicalities
can largely serve as proof of the illegitimacy wudicial decision-making. The decisions dampen
any anticipation that the judges will either explbie liberal language of the standing provision

or exploit the opportunities presented by test diig@tion to improve the jurisprudence on the
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Constitution. Through mixed research methods, thesiple outcome in this research is that the
Constitutional Court is supposed to adopt the agugref the High Court in terms of expediting
its determinations or in avoiding the use of techhidefects to throw away constitutional
matters. Because the Constitution outlaws the distyds doctrine, superior Courts are no longer
at large to avoid delving into the merits of congional cases by casually resorting to this
doctrine. They are obliged to acquaint themselvi#éls @omparative developments in interpreting
this doctrine and are also enjoined to be innoeativhen discharging their constitutional

obligations when interpreting justiciable constiuos.

In essence, the general society is continuouslgdfagith a stressing problem where the apex
court in constitutional matters, the Constitutio@burt, seemingly loses legitimacy by not
allowing impact litigation to see the light of tliay. Being both heuristic and evaluative in
nature, justiciability is seen as an antithesisdostitutional avoidance and allows the researcher
to synthesize the arguments behind the invocatiothie doctrine on the one hand, and the
urgent need for the superior courts avoid abdigatmeir constitutional duties to develop the law
or regulate their own processes on the other bymiaducing the dirty-hands doctrine through
the backdoor. Ultimately, superior courts must betseen to be setting wrong precedents by
way of either wantonly skirting constitutional iesuor remotely associating the doctrine of
avoidance with elements of justiciability such be effect of ripeness or mootness on judicial

review.

1.1.7 Hypothesis

The working hypothesis in this dissertation is thfatthe Zimbabwean superior courts,
particularly the Constitutional Court, decide tonsmler impact litigation as different from
general litigationthen it will be easy for them to develop the constdofl jurisprudence on

various constitutional issues by not avoiding therita of impact litigation cases through the
upholding of technical arguments or invoking theidance doctrine in its variant forms in such

cases.
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Resear ch Design and M ethodol ogy
Scope of the research

The research calls for a critical analysis of thasons for adopting constitutional avoidance as
well as reasons for discarding some or most ofatg&ants. The analysis is presented by seeking

to provide the following:

* A suggested model of judicial reasoning that hirgge the need to develop the
jurisprudence of a Constitution which is considessdransformative
» Characterize and examine the performance matrixhef superior courts within the
Constitutional Superiority hierarchy and the outstanding contribution to impact
litigation
» Examine the competence of judges of the superiorte€do use the Constitution as the
supreme law of the land and as a centripetal toatibpting foreign law and international
law as well as the influence ofushed decisiorison the development of judicial
precedent and State policy
* Single out the key constitutional areas that haxgegenced the most interpretative
losses as a result of the use of the avoidanceidect
* Single out the motives that encourage judges ofstngerior courts, particularly the
Constitutional Court to use their discretion toake the avoidance doctrine through the
use of thealternative remedy
» Evaluate the constitutionality of using decisiorigatt were decided under a less
transformative Constitution against using the wajgproach envisaged by a largely
transformative Constitution
» Proffer appropriate recommendations based on th&dations of the avoidance doctrine
on impact litigation.
This dissertation fuses qualitative and quantieatiesearch methods. Mixing qualitative and
guantitative methods has a huge influence on thieabr#y and validity of the research.
Qualitatively, the research used a longitudinalrapph to examine the various ways that can be
located under the purview of the avoidance doctririee Constitutional Court judgments were

evaluated since 2013 when the Constitution wastadofhe major cases on avoidance doctrine
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were criticized with a view to understanding thesens behind the Constitutional Court’s
dismissal of constitutional matters on technicaditiln this endeavour, documentary search and
web visits were used to collect data from varioegal source banks such as ZIMLII, Veritas
Zimbabwe, and Optima legal and electronic documanish as textbooks, journal articles,
reports, bulletins and newspaper articles. Theareber also used participatory observation to
gather data since he has been involved in imp#gation in the lower courts and the High
Court. He also observed cases through media morgtand reading organizational alerts such
as Veritas’ Constitutional Watch. He also visitée tConstitutional Court when some of the
cases were being heard and this gave the resedtohavpportunity to use non-participant

observation method to understand the mood of ttigeisi and lines of reasoning.

Further, focused interviews were conducted withylaw who are into impact litigation. The
basis for using focused interviews was that mostheflawyers had the detail on the CC and
were familiar with some of the cases where the @womisnal Court used the presumption of
constitutionality or the doctrine of subsidiarity &void hearing constitutional matters on the
merits. These lawyers became the key informantviges. Some lawyers would also provide
feedback on the whatsapp platform and even referrédsearcher to some judgments. For

instance, the following whatsapp conversation veasnmded by this researcher

Respondent X: Counsel, have you read the Katsamtdgnent on labour. It refers
to the Chawira decision which you are researching o

Researcher: | think | heard something in the Herakho is the author of that
judgment?

Respondent X: Justice Gwaunza.
The researcher then searched on the Veritas sttedudd not get the judgment. He sent a
whatsapp message to the respondent who then iaditaat thekatsandé®* case is reported at
ZIMLII. The researcher then visited the ZIMLII siend found the case under the K-section.
Further input on the decision was obtained fromrédspondent by way of soliciting his views on

the reliability of the judgment.

Data that were collected from the cases that wewewed on the basis of the avoidance

doctrine’s content and themes were presented ubmdvost Significant Stories (MSS) tool.

134 Supra note 1
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This tool enabled the researcher to choose case$hdld the same theme and content such as
Majomé>> which dealt with ZBC licensing, an@hawira>® and Makoni*’ cases which dealt
with the death penalty. Because qualitative re$eatlows the researcher to explore various
themes and content, this research used thematic@mdnt analysis to evaluate the views of
various scholars who were cited by the Constit@idourt whenever it invoked the avoidance
doctrine. These views were also compared togetitér the views of the other writers on the
avoidance doctrine. This helped the researchemotopare the views of various scholars and
researchers on how the avoidance doctrine hasaweted in impact litigation cases.

Essentially, the benefits and demerits of qualitatesearch which were considered in this study
have been shown by Claire AnderddhAlthough Anderson was using his views in relation
pharmaceutical study, the views expressed in tiatysaugur well with this exploratory study.
The strengths and demerits include:

Strengths of Qualitative Research

+ Issues can be examined in detail and in depth (Rstance impact litigation lawyers
were asked to comment on the avoidance doctrirter pbsting their comment on the
whatsapp platform, they also sent the researcheuaated copy of the South African
author who had been cited by the researcher inajriés newspaper articles).

« Interviews are not restricted to specific questiam&l can be guided/redirected by the
researcher in real time (For instance during theaheg of the matter or shortly after an
alert has been made or during human rights trainigere the training material will
have the information. The facilitator will also eefthe researcher as a particig)ant to a
specific case. For instance, the researcher wrateaicle on theChawira casé®. The
organisation that he worked for organised trainiog the avoidance doctrine. The
researcher received an invitation to attend the ksbop to which he responded in the
affirmative. He had the program and had occasiotriefly attend when one facilitator
indicated that he had a case on the presumptioroostitutionality which involved war
veterans. The researcher noted this in his not boofurther research.).

« The research framework and direction can be quialdyised as new information
emerges (For instance, the researcher was remaweed the participants’ list because he
had to attend to other administrative issues butrfeenentarily visited the venue of the
training and had the opportunity to converse wittme lawyers on the avoidance
doctrine).

135 Supra note 2

*supra note 1

Supra note 1

138C. Anderson,Presenting and Evaluating Qualitative Resear¢p010) American Journal of Pharm. Education.
3% 5ee supra note 1
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« The data based on human experience that is obtasm@dwerful and sometimes more
compelling than quantitative data (For instancewias encouraging to hear from an
impact litigation lawyer using examples on how healtl with the presumption of
constitutionality when it was raised in one of mgpact litigation cases. This lawyer
worked with law-based organisations and was a meni@e&yer who was usually
deployed to represent lawyers. His information viemds on and the research was
enriched in this regard).

- Subtleties and complexities about the researchestsbjand/or topic are discovered that
are often missed by more positivistic enquiriesr (ilRstance, the researcher was able to
scrutinize certain doctrines that were used to gr@igants the relief that they sought
before the High Court only to have such doctrinegadp used against litigants by the
Constitutional Court. In one case, Bhunu J, used tloctrine to grant relief to
Mr.Mushoriwa but the Constitutional Court usedatdeny Mrs.Majome relief.

- Data usually are collected from a few cases or vitllials so findings cannot be
generalized to a larger population. Findings canwewer be transferable to another
setting (This was the case where at least two cases used to deal with one theme as
was explained in the two ZBC licensing cases

Limitations of Qualitative Research

- Research quality is heavily dependent on the iddadi skills of the researcher and more
easily influenced by the researcher's personal dsaand idiosyncrasies (For instance,
the researcher has been working for an organisatiat deals with impact litigation and
has also been writing on the doctrine).

« Rigor is more difficult to maintain, assess, anchdestrate.

« The volume of data makes analysis and interpretaiime consuming (For instance, the
Majome judgment, supra note 2, is too long for a matteattis disposed on a
technicality).

« It is sometimes not as well understood and acceasequantitative research within the
scientific community

« The researcher's presence during data gatheringjchvhis often unavoidable in
gualitative research, can affect the subjects’ ceses.

+ Issues of anonymity and confidentiality can pregeablems when presenting findings

« Findings can be more difficult and time consummgharacterize in a visual way

The limitations were taken into consideration imsttissertation because the current study is
based on a limited desk review of qualitative &tare’*° Because the cases reviewed have had
policy implications, it is accepted in this resdathat there is indeed a qualitative-quantitative
dilemma since policy decisions are informed by ijatve as well as quantitative reseatth.

Qualitatively, the research considered non-pawiciyy observation by the researcher to be a

way of dealing with researcher bias. The researsloeild write case reviews on avoidance and

“There is sparse literature from Zimbabwean autborthe doctrine of the avoidance doctrine

“ISee Anderson supra note 138
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solicits comments from avid readers through whatsapemail feedback. The feedbacks were
sometimes sent in detail to the researcher. Tlsisareher also took cognizance of the fact that
gualitative forms of research keep on evolving. iRstance, the Most Significant Story was used
as an emerging method of presenting qualitativeare. The researcher could not ignore its

impact on innovative ways of litigating human right

For instance, this research found that Mhedzurucase (supra note 31) was a Most Significant
Story on women’s rights. It was also a Most Sigmifit Story on the opportunities that the
Constitutional Court has if it avoids technicaktiand delves into the merits of constitutional
matters. This also assisted the researcher tontiee why certain litigants would approach the
Constitutional Court. Mrs. Majome for instance imayer and a legislator. She has a law firm.
Interestingly, her law firm represented her in maka constitutional challenge. Even though the
case was dismissed, her law firm played a sigmficale in advancing the benefits of impact
litigation.

Similarly, the researcher found that Mr. Tendai Bas also been involved in most of the PIL
cases that were either heard on the merits or esad technicalities. He has not ended with the
positive gains brought by thdudzurucase*? Although he has been at the helm of Zimbabwean
politics as a Minister of Finance, he has managesktablish his law firm which is also making
huge strides in Strategic impact litigation. Vesitaas also been reporting widely on the cases
because some of them were instigated on its instak@ademics-cum-lawyers such as Professor
Lovemore Madhuku have also been active in strategpact litigation in some of the cases
where the High Court dealt protected the constihai rights in key cases. It has been argued

elsewhere that the ‘serendipitous meeting of dv@enple is the engine of creativity®

The study also used whatsapp to collect data. @hgeted population was found from the
whatsapp contacts include lawyers, and studentsres® who give feedback to the researcher
through email feedback on his newspaper colummedadlegal letters! He then consolidated the
views from the desk review of material which inaddelectronic journals, country-specific

12rhis case put the Constitutional Court on the dlobap. Mr. Biti has not been invited to global fors as was
done to the JSC. DCJ Malaba was able to come upavgood decision because he also received goats leda
argument from Mr. Biti. Several media platformscateported on this decision. The electronic med@neshows
pictures of girls who campaigned outside the C8awe their rights respected.

143E. Newburger, What Justice Demands of Us, No One Person Can DoeAlLooking Back and Ahead with
Martha Minow, Harvard Law Bulletin, 2017.
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reports, case studies and case reviews to buttregsedback. Most importantly, the dissertation
combined the Most Significant Factor tool as wedl the Most Significant Story tool in
presenting and analyzing the impact of impactdtign cases that were decided on their merits.
This was because the expected outcome of thisrthiiea, based on such reviews, researcher’s
litigation experience in impact litigation and finds from across jurisdictions, was to formulate
a conclusion and provide spot on recommendatiogsiitie judges in enriching their knowledge
of the avoidance doctrine and the implications istinguishing impact litigation from general
litigation. Essentially, the dissertation providedommendations for:

» Expected responses by the general populace topiheiriment of judges and to the
dichotomy between judicial decisions and policy mgkand taking

» Comparative use of foreign law on the developmédntamstitutional jurisprudence on
emerging constitutional issues

» Strengthening the research capacity of judges adidial researchers on the importance
of constitutional doctrines in situations where fhdasprudence is in its infancy at a
country level.

* Enable judges at its hierarchical level, or theidat Services Commission as an
institution to develop a theory of change that &sddl on the worst case, best case or
likely responses to judicial reasoning in situasiowhere the avoidance doctrine is
invoked.

* Mainstream skills development and on the job trgnior continuous judicial
development in developing constitutional doctrines.

Because the research focused on the role of jusfgége superior courts, the role of lower courts
in developing constitutional jurisprudence was atsworied out in order to ascertain the
preparedness of courts to deal with constitutioilsaues. Interviews were used to allow
respondents to provide detailed information onréesons that they think allow judges to apply
the doctrine wholesomely in some situations anddaitan toto in some cases. Attempts were
made to include both policy makers such as Minssé&rd policy consumers such as students and
academics.

For qualitative analysis of the collected data, dmsertation uses thematic, content and grid

analysis to analyze the collected data. The graupfrdata into themes allows the researcher to
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determine the reasons, or perceived reasons whyguperior courts are either avoiding the

merits of constitutional cases due to extant ocqiged technical points; or by embarking on

express but wrong interpretations of the doctriQaantitatively, the dissertation collects data

using tabular and diagrammatic presentation of.dEté allowed the researcher to determine
the peer approval rating of the judges. The quatité method allows the reader to also observe
easily how the authors of the judgments have beediifig soliciting favourable responses from

their peers.

It is also important in allowing the researchervalidate and test the reliability of data.
Reliability has been described as the reprodutytdlind stability of data while validity has been
defined as the honesty and genuineness of resdatali" Validity is usually considered as a
guantitative aspect of research because it testextent to which the findings are an accurate
representation of the phenomena they are intende@present. Reliability, while it is both
gualitative and quantitative, deals with the crédujbof the data.

Justification of the study

The justification of this study is based on the dfga of a mixed method of research. The
researcher considers the method significant becthesealidity of the data was tested using
triangulation. Triangulation involves two or morestinods. In this dissertation avoidance and
anti-avoidance cases were used together with regmbvalidation where readers and colleagues
were allowed to provide feedback to the researshanticles. The primary justification of this
Thesis is largely three-pronged. Firstly, it examsinvhy superior courts are reluctant to go
beyond technical arguments when seeking to dispbsaportant cases which bear on strategic
and public interest litigation. Secondly, it intagates the rationale behind the skirting away of
constitutional arguments by Zimbabwean superiortsolt provides a comprehensive survey of
the key judgments of the High Court and ConstitaiocCourt and examines the impact of those
judgments on strategic and public interest litigatiln addition, it provides a comparison of the
different juridical approaches, particularly frononemon law jurisdictions, and locates the

Zimbabwean approaches to constitutional avoidant@mthose common approaches.

144Claire Anderson, supra note 138.
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Thirdly, it appreciates the need to review the golmpacts of the decisions that bear on impact
litigation. It does bearing in mind the fact thacdions of the court derive their legitimacy from
the authors of the authority that is exercised bgges: firstly, the people, and then, the
formulators and implementers of policy: the othdlaps of the State; the Legislator and the
Executive. The underlying justification for thissdertation proceeds from the stark realization
that the constitutional jurisprudence of Zimbabwkerathe adoption of a home-grown

Constitution in 2013 is still in its infancy as e¥ds the interpretation of the Bill of Rights.

This is notwithstanding the fact that the Consitutis highly justiciable and transformative in
nature. It broadens the justiciability of the thre@nventional generations of rights: civil and
political (CPR), Economic, Social and Cultural RgKECOSOC) and Collective Rights (CR).
Essentially, Zimbabwe’s Constitution clothes theu@® with the powers to protect the essential
features doctrine in many ways. Chiefly, it takegag the dirty hands doctrine, or the clean
hands doctrine. This allows litigants who allegastdgutional violations to strategically apply to
the superior courts to have the violation remedi@djto act in the interest of the broader
community of individual. Equally important is thergstitutional obligation that is placed on
superior courts to be innovative when interpretthg common law or regulating their own

processes.

Outstanding judgments that form the nub of thissihéclude those on key CPR jurisprudence
such as the sanctity of human life; and ECOSOGpuadence such as bond notes cases. just
like any transitional institutions in most jurisdans are undergoing several massive and
institutionally-crafted transformations: the drafiiof practice notes on set down of matters, the
drafting of specific rules of each court, the depahent of a rigmarole kind of referral procedure
and the invention of specific doctrines when dewmdicases, it is important that these
transformations be investigated through acadenms ecause the new transformations cannot

succeed or benefit the general populace withouinta@vement of impact litigation.

The research is also justified because it consitteats what is not sufficiently understood by
litigants or the Court can be augmented by acadessiearch through an examination of various
doctrines as applied in various jurisdictions. Tdissertation is not only academically concerned
with the doctrine of constitutional avoidance, lthe usually selective judicial activism of the

constitutional court in impact litigation cases alhicut across many spheres of a Zimbabwean’s
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life around political rights, freedom of trade, fassion and occupation, freedom of religion,
expression and economic freedoms. As a result thgrke of constitutional issues is analyzed

from the perspective that if the issues are paadtpeculiarly Zimbabwean.

It proceeds from the argument that if the citizemisgivings about judicial impact in impact

litigation are to recede, then the judiciary, acaide general citizenry and other stakeholders in
the justice sector must talk easily and intellierdn constitutional issues, exchange some
thoughts, and do their best to contribute to thieatke on the legitimacy of judicial decisions.

This research is significant because it comprekehsinvestigates and evaluates the reasons
why judges invoke the doctrine under scrutiny. @pex court has been throwing away several
strategic cases on technical reasons. Such casesobefeatures of the Constitution such as

founding values, national objectives and the HilRmhts.

Further, there is dearth in literature that proside grid analysis of the constitutional court
judgments. The research also crafts a performanatixmof the three superior courts in
Zimbabwe: the High Court, Supreme Court and Canstibal Court. It is unique in the sense
that it cast academic lenses on how the High Casrthe feeder court, has been quite innovative
and proactive in doing away with special limitatistatutes and has been quick in utilizing
constitutional provisions than the Constitutionau@. Similarly, it is an important study which
assesses how the vacillating self-regulation pseEe®f the Constitutional Court allow other
pillars of the State to ignore adopt policies amghlement them without paying due regard to
provisions of the Constitution that involve the gaal populace. Most importantly, the research
trouble-shoots on the urgent need for the alignroétaws with the constitution and the revision
of the Constitutional Court rules, as they largahyit the value of strategic and public interest

litigation.

The strategic detriments of resorting to technézgliments in dismissing constitutional cases are
undeviating-the distresses of being told to endechnical rules of judicial reasoning that are not
even predicated on the merits of the case, thetimguphantasm of the antiquated judge on the
concerned litigant and society at large, the aanynaf dealing with costs of suit that never was,
the misery of being blocked from having the medfsthe case being heard, the hurt of a
carefully chosen technical arguments, the stressethe part of both lawyer and client on the

next course of action...! Not even the memory of @emting dreamer this technical and
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avoidance approach to litigation will bid to suff@ihe harrowing court procedure of puts the

litigant in some dilemma on whether to remedy #ehhicalities or abandon the case altogether.

Without downplaying such concerns about selectiudicjal activism and constitutional
avoidance, this think-piece adopts the view thasimuch as the abhorrence of the doctrine of
constitutional avoidance is not a given in judiciehsoning, it is supposed to be cautiously
applied especially in matters that bear on congiital rights. The debate about the many pillars
of this doctrine saw this dissertation examining ¢tloncerns by citizens as presented in the press,
on social media, in academic forums, on radio @ogr and in legislative meetings. There may
not be a conventional model of constitutional aaoick, but the concerns above are designed to
work as a testament of the important place thajutiges of the superior courts must occupy in
every facet of impact litigation. Most importantiyne doctrine is not a sacred judicial doctrine
whose development and appreciation is best lethéojudge’s emotions and interpretive role

alone.

Further, constitutionally preaching, every Zimbabweshares a responsibility to ensure that the
Constitution is interpreted and applied in linehwithat is contemplated first by the Constitution
itself, international law and other internationadlgreed methods of interpreting the Constitution.
There is, and always shall there be, a lot of naghaf constitutional interpretation that remain
open to academic considerations to play out. Baitdibctrine of constitutional avoidance has to
be given a lot of academic attention which attentitust inform the judicial reasoning process.
The trend in most juridical systems is to have aadamia which not only react to judicial

decisions, but also ensures that the judicial fonety is a taker of academic reasoning.

1.1.8 Delimitations

Geographically, this study is carried out withinmiabwe. Three superior courts form the thrust
of this research: the High Court, Supreme Courtl e Constitutional Court. Because it is
qualitative it mixed research, triangulated meththdd will be used are varied. The study spans
from February 2017 to July 2017.

1.1.9 Limitations
The limitations in this research are quite multa. Firstly, there is limited information on the

avoidance doctrine as applicable to Zimbabwe. A sthis study is largelyirgin’ and does
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not offer what can be calleéxclusively aliehdata on the doctrine. To counter this limitation,
the newness of the doctrine is developed from tlesymption of constitutionality and the
subsidiarity doctrine which have been used quiteroby the Zimbabwean courts as a pillar of
the doctrine. Secondly, it is axiomatic that thectdoe has been used across jurisdictions to
allow judges in judicial circles to avoid constitrtal issues. Judges of superior courts have
either been inventingcontextualizetl reasoning which takes issue with foreign law;have
been using the reasoning from other foreign supenarts. To counter this limitation, this study
used the Constitution as both the entry and theé paint in assessing the legitimacy of
judgments. It also reviewed the available data ow fjudges in some jurisdictions have been
innovative enough to distinguish the avoidance riloetas used in general litigation and doctrine

as used in strategic litigation.

Thirdly, the Constitution clearly allows superioowts to regulate their own processes. In
essence, they cannot be bound by their decisadnsfinitum This makes it difficult for this
researcher to judge whether there is a quantum ileapvoking the avoidance doctrine or
whether the judges can be said to be anti-avoidaimoe they use their powers as conferred to
them by the Constitution itself. Cumulatively, @utd be difficult under such circumstances to
determine the constitutionality of their approachiseng theultra vires doctrine or its mirror
image, the principle of legality. To ensure thas twas done in furthering the Constitution, this
study looked at the general virtues expected afdme of a superior court when seized with

constitutional matters. Fourthly, the person afdge is not uniform across jurisdictions.

Some judges of the Constitutional Court have reswitargely orthodox while others are
slowing becoming liberal in their judicial reasoginTo address this limitation, the study
considered developments in some jurisdictions whetges undergo some peer review as a way
of ensuring that judges in Zimbabwe develop théillityg to resort to comparative judicial
reasoning. Fifthly, there is lack of consistencyjudicial reasoning. Both liberal and orthodox
judges usually agree unanimously in certain decssid o address this, this study looked at
reasons why judges do not usually dissent agdmest peers and also looked at constitutional
duties of a judge when interpreting decisions sashsections 44-46 of the Constitution to
determine the legitimacy of the consensus in decigsiaking.
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Researcher bias could also not be avoided sincsttldg was based on participatory observation
by the researcher. To counter this limitation, tesearcher considered the feedback from
lawyers, academics and students, as part of gaatany observation. The study appreciated the
diversity of emerging ways of conducting researst.a practicing lawyer, and academic, the
researcher found that students, fellow academiud,paactitioners in a similar fraternity enable

him to pursue research innovatively and purpos8hycial media has created dynamic new

spaces, including tweeter feedback, facebook otsapa feedback and so on.

Conclusion

This Chapter was introductory in nature. It dedthwhe brief literature review of the avoidance

doctrine public interest and strategic impact &tign; the background, research relevance,
design and methodology; justification; delimitatoand limitations of the study. Literature

review was moved to the next chapter because tie¢ Itterature was meant for the proposal

stage only to show that the area of study was relsable. The next chapter deals with the

concept of avoidance in detail and also showshgeretical framework on the study.
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CHAPTER 2

An Examination of the Problems of Doctrinaire Application of the Constitutional
Avoidance Doctrinein Impact Litigation Cases

Introduction

This part of the research provides some argumegamst doctrinaire use of the avoidance
doctrine in impact litigation cases. The argumentslargely based on the Constitution and the
foundational principles of democracy that are einglor in the Constitutiofi:> This is because
every student and every interpreter of the Cortituis a documentariali®The avoidance
doctrine is frequently associated with the righaafuperior Court to refuse to exercise its powers
of judicial review*” in certain matters. This is correct because tliggs have to fetter their
discretion to deal with the merits of the case thdiefore them. They are however enjoined to
uphold the fundamental principle afue process of the lawspoused by the supreme law of the
land. This is because, as has been said elsewtmatethe Constitution is the law for the
government and trumps a statute so judges muserpeefd enforce the Constitution over a
statute’*®

A caveat is also supposed to be made in this regéel exercise of judicial discretion extends
further than. It has to be exercised judiciousiyttker, there are two major historical features of
the avoidance doctrine relevant to this researe&h €I) the classical aspects of avoiding
constitutional matters whenever a court feels thate could be an executive response to the
decision; (2) the use by judges of variant formsaediding constitutional matters resulting in
detrimental policies that emanate from such deessiwhere the variant forms would have been
invoked.

145 See section 3 of the Constitution.

“*T E Baker and J.S WilliamsConstitutional Analysis (1992) page 1, Thomson and West, USA

147A paraphrased definition of judicial review from l&a and Williams (ibid) page 53 treats it as shamth
expression for the role the Court plays as thd fighority on most, although not all, issues om ¢bnstitutionality
of governmental acts. It reviews these acts totlsaethey conform to the Constitution. The Supredoart of the
United States for instance exercises its congtitiali authority when it validates or invalidates wismme
governmental actor has done.

8arbury v Madison5 U.S. (I Cranch) 137 (1803)
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2.1A Brief historical and philosophical consideration of the Constitution

A proper research on the avoidance doctrine enfiissresearcher to discuss the historical and
philosophical contexts of the Constitution in briefistorically, Zimbabwe’s constitutionalism
can be traced to the years 1923 and 1961 when iabsin was formalized. Upon attaining
independence, Zimbabwe had a Constitdfibwhich made civil and political rights justiciable.
Claims for protection of the other rights such &8GBS0OC and collective rights were made
though CPR rights. This brief history is importdr@cause Zimbabwe now has a Constitution
that makes all the three generations of rightsigiadtle. Courts can historically interpret the
Constitution.

Philosophically, Zimbabwean constitutionalism ipkned by the several amendments to the
1980 Constitution. The several amendments showed Bmnbabwe was reimagining the
relationship between government and the individiteden. Some of the amendments before the
turn of the millennium gave impetus to the need forhome-grown Constitution. A
Constitutional Commission Draft Constitution wagoted in 2000. The NCA campaigned for a
‘No Vote’ because the Draft was largely seen asenudra political document than a people’s
charter. The NCA was to become an important play¢ne Constitutional-making process as it
emphasized on the need to have a people-driventi@mional process. The NCA’s Draft
Constitution was also considered in the constitiionaking process just like other drafts such
as the Kariba Draft and COPAC Draft. Although iddnot have founding provisions of
democracy, it was reflective of international norarsd standards as envisaged by the UN
guiding principles=>°

Zimbabwe then embarked on a constitutional-makimg¢ss that was largely politically driven
by ZANU PF and the two MDC formations, MDC-Tsvaragiand MDC-Ncube/Mutambara. The
three political parties were part of the GovernmanNational Unity that existed between 2009
and 2013. Just like in 2000 when a referendum waslucted, Zimbabweans also voted for the
adoption of the Constitution. Over 94% voted fae g#uoption of the Constitution although some
civil society organizations such as the NCA (nowaditical party) campaigned for &0 vote!

Logically, the philosophical developments in Zimha&bcan be compared with the American

“*The Lancaster House Constitution, 1980.

See the UN, “Guidance Note of the Secretary-General: United diai Assistance to Constitution-Making
Processes’(2009) United Nations.
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constitutionalism. The latter re-imagined the ielahip between the government and the

individual and codified the new social compact iritten document that is higher Iaw.

The Constitutions in the two countries are builtammstitutional supremacy? They are built
upon the tenets of democracy such as the ruleveofalad republican theory. The researcher
chooses to pick the rule of law as one of the genetlemocracy that must always be considered
when analyzing the role of the judges of Superioui®s. This is because the leading judge who
has been avoiding the merits of constitutional eratts part of the government as Chief Justice.
The rule of law is important in the arguments agoveruse of the avoidance doctrine because
it leads to a ‘government of laws and not of men1t is the fundamental principle that both the
governed government are bound to follow and obeyléiw of the land®* While Baker and
Williams trace the development of the rule of lamthe USA to Aristotle, Cicero, Thomas Paine
and John Adams, this research is concerned witin tomtention that the rule of law finds
expression in the powers of judicial review. Embastlth this argument is the fact that the will of
the people that is expressed in the Constitutiorsuperior to the will of the people’s

representatives in the legislature-expressed ire i8&tutes>

2.2 The ThreePillars of the State and the Avoidance Doctrine

Essentially, the Constitution is law and all theethbranches must adhere to the rule of law in
the Constitution. Yet the doctrine of avoidanceuasd in Zimbabwe contains the overtones of
separation of powers doctrine. The Court which kesthe doctrine usually blurs the dichotomy
between law and State policy. It is axiomatic thatv is not policy and policy is not [awA
failure by a Court to deal with this dichotomy m@aypduce deleterious effects on constitutional
jurisprudence, and development of judicial cregtivh impact cases. A consideration of the
failure by the Constitutional Court of Zimbabwe aatdressing merits of key impact litigation

cases, since the adoption of the Constitution ih32@alls for an in-depth research over the

“!See Baker and Williams, supra note 146, page 1.

152 For instance section 2 of the Constitution of Zaiwe shows the supremacy clause which envisagesation
where all laws, traditions, conduct or practicest @ire inconsistent with the Constitution are imvéd the extent of
their inconsistency.

>3See Baker and Williams, supra note 151.

154 |bid, page 4

153 bid, page 5
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pertinence of invoking the doctrine. By way of gttation, a formidable problem that has been

affecting the members of the public has been thekimg of the doctrine of subsidiarity®

The Legislature is a constitutional creature teagxXpected to function within the bounds of the
Constitution, especially the will of the people f@aied in the preamble and the supremacy of the
Constitution protected by the supremacy clause. Gbiestitutional Court has not been seen to
distinguish between legislative power in the medieand the modern era. The medieval notion
of power was that all authority was attributable God, nature or custom, and that human
institutions merely discovered and enforced theguisting will.*>’ Even though it can be argued
otherwise that laws were made and not found, thesttation begins with the invocation of the
‘We the people of Zimbabngause.

Added to subsidiarity but equally problematic aemtcal policy issues such as the appointment
of the executionér® and the use of pendency of cases and hierarchatate of Zimbabwean
Courts to avoid merits of labour mattérs These decisions are both steeped in the decitiahs
have been made by the Constitutional Court and stiygerior courts such as the High Court and
Supreme Court. For instance, there has not bedeaa policy on who has applied for the
executioner’s job, or whether members of the pulidice been involved to determine if they do
not want to apply for the job. Further, there hawot been policies that promote constitutional
freedoms such as freedom cruel, inhuman and degyadatment notwithstanding the fact that

the Constitutional Court appreciates that Zimbadaes not have an executioner.

Most of the policy issues are widely reported ie thedia and other social platforms that are
utilized by the general populace. Nevertheless,irtkieking of the avoidance doctrine remains
constant and cannot be seen to be promoting judictivism or the jurisprudence on the

Constitution which is about four years old. In swlsituation, the Constitutional Court was
supposed to construct an interpretive structuré ghamotes public interests. Zimbabwe has a
Constitution that is quite progressive. It showattthe judiciary derives its mandate from the
people. The epitome of the importance of the peapleaptured by theWe the People of

Zimbabwépart of the Preamble to the Constitution.

15%Majomecase, supra note 2

157 Baker and Williams, supra note 146
158 See theChawiradecision, supra note 1
15%atsandesupra note 1
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Further, the Constitution entrenches democratizeslthat include human rights. It makes
justiciable the three generations of rights: ciaitd political; economic and social rights
(ECOSOC); and Collective or group rights. It is onjant that the superior courts, particularly
the Constitutional Court, should not place its amtie on avoidance doctrines and proxy
constitutional explanations that discard the opisior interests of the public, from whom they
derive their authority. It is the Zimbabwean peoplbo vest the power to interpret and
adjudicate important disputes in the courts. Adedii, the judges are norm givers, and
managers of the cases that are referred to themallggthey are court managers and are best

placed to devise ways of arriving at various cosidnos in different cases.

However, they must never avoid thgublic phaskin their decision-making. This phase can
only be reached by ventilating the merits of cangbnal matters that are usually brought under
impact litigation. The Constitution allows membefsthe public to approach the Courts of law
to seek remedies that work to the interest of thidip. Because the Constitution does not define
public interest or impact litigation under the aéfons section in section 332, the Constitutional
Court, and other superior courts must be activisiugh in reflecting the spirit, purport and

object of the Constitution in this regard.

2.3 The Constitutional Court and the Avoidance Doctrine

The avoidance doctrine presupposes that constialtioases are not being accepted by the
Constitutional Court in terms of the ventilation thieir merits. The Constitutional Court has
either expressly referred to the avoidance dociinkas been flirting with numerous doctrines
such as subsidiarity (with an impressive refinemienthe Majome casé®), deference, and
wrong link of the elements of justiciability of ham rights Chawira'®* andKatsandé® cases).
Despite the opportunity presented by impact lit@yato develop the constitutional jurisprudence
in Zimbabwe, the Constitutional Court has heldalieg role in invoking the avoidance doctrine
with amazing consistency, unleashing @ew toy syndromekind of treatment to the
Constitution. With this in mind, the question whetlilirting with various doctrines to deny the

litigants the chance to have their matters hearthemmerits can only be addressed by looking at

180 5ypra note 2.
161 Sypra note 1
162 Supra note 1
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the Constitution itself: particularly constitutidngupremacy and definitional aspects of a

constitutional matter.

Unlike the abundance of literature on researchwaidance doctrine in countries such as South
Africa and the USA, there is paucity in this regandZimbabwe. The same holds for impact
litigation. Zimbabwe does not have a rich histofyiropact litigation cases compared to such
countries like India and South Africa. Driven lasgby the growing striking off or dismissal of
constitutional matters, the past two years have sae proliferation of attempts to measure the
instances and costs of either constitutional avaideor constitutional acceptance doctrines in
Zimbabwe. While the direct costs of the avoidanoetiine have been shown in some cHSei

is the indirect costs which are relatively easy etaluate. The direct costs include the
construction of a conformity approach where judgefend State policies such as relating to the

appointment of the executioner, or the use of damgeprecedent, as was doneKatsande
case-®*

2.4 Theroleof the Superior Courts. Why merits of the case?

It is always important to note that a judge’s refilen of the merits of the case play a significant
role in bringing matters to finality. In an essaggented at Notre Dame, Professor Tidmarsh
(nd)*®® dealt with various issues that explain why theitsaf cases must be dealt with from the

integrated nature of the rules of civil procedwéhte need for reform of rules in a legal system.
He states that:

‘In considering reform, therefore, it is more impamt to ask what kind of structure we
ideally want to build and what constitutional, luistal, political, and economic realities
constrain this ideal’

His concerns cannot be bettered in any way. Thegeabhpply with equal force to the struggle for
legal reform that is currently obtaining in Zimbabwinder the alignment process. This
alignment process is gathering at a snail’s paderesonates with what Professor Tidmarsh said

that about the Anglo-American procedure that:

1835uch as thélajomecase, supra note 2, where costs were awardedsagfagnitigant; or th€hawirgudgment
supra note 1 were vindictive language that bettlagonstitutional gains on the sanctity of hunienwas used.
164 Supra note 1

'**Not dated Resolving Cases on the merjtotre Dame, USA.

58



‘The history of Anglo-American procedure has beeanuaending effort to perfect the
imperfect. Some of our efforts have made thingsevathers have made them better. We
have not yet come to the endpoint of proceduralrnef

While scholars like Tidmarsh emphasize on the rieadove away from the approach by legal
realists such as Roscoe Pound who argued thatoaaehmust beheard on its meritstowards
another paradigm to legal procedure, such a paradigd not yet been found. The Pound

approach has been considered simple because:

The fundamental reason for the endurance of Poupa¥adigm is its elegant simplicity:
it promises to resolve each claim and each issuésfactual and legal merit, without
letting procedural technicalities or traps deraihg decision. No other vision—for
instance, “decide claims by the most efficient ns&arcaptures this most basic
aspiration of an ideal civil justice systéff

To properly determine Public interest Litigationses, superior courts must proceed from the
fact that there are no ironclad rules that areipalty laid down for such determination. In his
paper presented at the Judicial Symposium on Emviemtal Law for the judges of the Supreme
Court and Court of Appeal in Uganda, Phillip Karbg4’ describes public interest litigation as
legal actions brought to protect or enforce righigpyed by members of the public or large parts
of it. The hearing of the merits of the case alémas the other side to be heard before adverse

decisions are taken against them.

This research states at this stage that it hasnee¢ashionable for litigants to raise preliminary
points before a matter has been heard. These jmaliies are raised at the High Court, mostly in
urgent matters, or at the Constitutional Courtjssnies to do with the various avoidance issues.
All these pointsn limine limit the ability of a Court to deal with the rdakues before it. Instead,
the preliminary points are raised to stop the Cdwtn focusing on the real issues that the

litigants want them resolved.

2.5 Invoking various doctrines as part of the variants of Avoidance doctrine
While the Constitutional Court has in many situai@voided dealing with the merits of impact
cases, the High Court has been accepting constialtarguments and in some cases referring

strategic cases to the former so that the caseklvedher be confirmed or given some other due

166 |~:
Ibid page
18%p, KarugabaPublic Interest Litigation in Uganda: Practice amtocedure, Shipwrecks and SeamarkSAN
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consideratiort®*The Constitutional Court has been frequently rafgrrto the doctrine of

subsidiarity and alternative remedies to depritigdnts of the chance to be heard on the merits.

Subsidiarity was well developed in SA as a docttimet has been used by courts as a general
rule for when a litigant should rely on a constdoal remedy and when a private remedy can be
made available. The notion of subsidiarity is aptgptured in what was laid down B v
Mhlungu where a court may decide a civil or criminal rgfates that without reaching the
constitutional issues. The principle has been abply a full court in several South African
cases®® The implication of this doctrine is that condtiimal cases can only be heard if the

remedy in a statute is insufficient to fully vindte a litigant’s right.

The doctrine has been criticized because it wankgheory as a principle that is used to deny
litigants constitutional remedies. The basis ofdhecism is that the doctrine should not be used
to prevent any constitutional right from being vicated. It is theoretically correct to state thht °
common law remedies are not adequate-litigants aheays entitled to bring a pure
constitutional claimh This is particularly so in that inasmuch as tleetrine prevents the litigant
from benefiting from a common law stream and caoustinal stream on damages, the case has
practical drawbacks on impact litigation. The conmteov remedy causes the litigant to focus on
individual compensation whereas constitutional réynenables the litigant to be concerned with
the prevention of future violations which benefigigeater part of the population. Further, it is

rare for constitutional remedies to go unnoticelikerprivate remedies’”’

In essence, the doctrine is shunned because theigeoking uses the pitfalls that were created

by a previous case. This creates a business abargergation towards constitutional remedies.

1%85ection 175 (1) of the Constitution obliges theges! of the High Court to refer cases to the Caniiital Court
for confirmation of declaratory orders.

'**See M. Bishop,Remedieg2013), in Woolman and Bishop (2013) referringcses such d&parte Minister of
Safety and Security &Ord$n re S v Walters and An@002 (4) SA 613 CC @ para @gse v Minister of Safety and
Securitywhere a court rejected a claim for constituticsheinages because the damages the plaintiff coufd gia
the existing law of delict would adequately vindethe rights.

1T his position has been noticed in South Africaresamich a€armichele v Minister of SecurigCT 14/96 where
an applicant was attacked because of the policgtengrosecutor had not opposed b&ily Minister of Safety and
Security2005 (6) SA 419 (CC) where an off-duty police offi attacked and raped the applicant Zedland v
Minister of Justice and Constitutional Developmé&nfnother 2008 (4) SA 458 (CC) as a result of administrative
failures at a prison, the applicant ended up sgrfiire years more than his expected sentence.
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The Foseapproach was criticized by scholars like MichaahBp ! because the court used a

textbook delictual sense. The approach usdtbsewas:

Yes your right to administrative right has beerringed but we have no remedy. Your

constitutional right has also been infringed butiyare not entitled to delictual damages

The doctrine of alternative remedies is a commaw painciple that before claiming judicial
review a party should first exhaust internal ren@sdiThis principle gave judges the discretion
to either uphold such an argument, or dismissdt@roceed to hear the matter on the méfits.
The point may then be taken that the matter witlb®ripe for hearing. This was referred to in
the Chawira casé’ where Bhunu as a judge of the Constitutional Coeftised to hear the

merits of the case involving death row inmates.

Because these variants have been used as varfathis avoidance doctrine, it is important to
deal with such important issues as the Constitutcmmstitutional matters and constitutional
democracy. The canvassing of these issues is iaygart assessing the credibility of invoking
the avoidance doctrine as a tool of judicial revi&s such, it is no understatement to state that
the doctrine of constitutional avoidance and it¢pghle manifestation as a constitutionally
related concept cannot be understood unless retatecepts on which its importance is to be
assessed have been given due regard. It serveseay powerful agent to rouse the need for

litigants to pay special attention to the ruleshaf courts.

Because this dissertation adopts a mixed reseaqoh, the doctrine is considered as the
independent variable which affects impact litigation. Impaitigation is thedependent variable

as it is being affected by various strands of theidance doctrine that are used to avoid the
constitutional issues. Because the dissertatiosepts a thesis, antithesis and synthesis, the other
sub-sets of the doctrine as considered by the €aarhain part of the independent variables.
However, scholarly views may form part of thgervening or mediating variables as they

assist in showing how the avoidance doctrine epdseing adopted by various judges.

sypra note 169

173 | Baxter ‘Administrative Law(1984), cited in S. Woolman and M. Bishdpdnstitutional Law in South Africa’
(2013), Juta.

173 Supra note 1
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2.6 Constitutional matter

The consideration of constitutional matters musimately supersede all other matters. The
justification for this proposition sounds paranolet constitutionally-pitched, the paranormal
remains the normative normal. Although constitugiomatters are defined in the Constitution, it
is also important to note that they border on atriginal issues. Courts have been seen to avoid
matters that can be resolved without reaching trestitutional issues. The corollary to this is
that the Constitution must experience a normaevaissance. It has been held by South African
Courts that it is possible to hear a case whereilplesany case, civil or criminal without
reaching a constitutional issue, that is the cowsigh should be followed* The corollary to
this has been that the court can only hear theematiere compelling reasons to do so eXfst.

A constitutional matter is defined in section 3Z2ttte Constitution as a matter involving the

interpretation, protection and enforcement of tr@vsions of the Constitution.

The role of a court in dealing with constitutiomsgues fall squarely on the definitional aspects
alluded to above. lllustratively, constitutionagies in Zimbabwe include the death penalty. The
Constitution deals with categories of people sushvamen and men between 21 years and 70
years as exempted from the death perfaftivlen feel that they are discriminated against ia th
regard. It has been stated, in relation to thehdeanalty, by one renowned jurist on criminal law

in Zimbabwe that:

‘The death penalty debate generates a lot of ematithieat. Many people ardently
support the retention of the death penalty sentdocemurder. The main basis...(is)
rather a deep conviction that the death sentence jgst retribution; murderers have
seen fit to kill people and therefore they too desd¢o die. Those opposed to the death
penalty argue that it is morally wrong for the &tao kill people, no matter how terrible
the murders that they have committed; that the a/lpobcess of dealing with prisoners
condemned to death, and finally executing themanisextremely sordid one which
debases State institutions; that the death perra/no greater deterrent effect than life

174C. Loot, ‘Standing, Ripeness and Mootrieda Wooman and Bishop (ibid) argues that this rapgh was
enunciated irs v Mhlungu and Or4.995 (3) SA 867, 895.

"3bid, citing Zantsi v Council of State Cisk#995 (4) SA 615

17°see section 48 of the Constitution
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imprisonment; that no system of criminal justicénfallible and innocent persons could
end up being hanged by mistaké

The above constitutional issue was specifically seimo in this dissertation because the
Constitutional Court had occasion to specificalgaldwith a case that referred to the avoidance
doctrine when refusing to decide the constitutiosalies that were raised by applicants who
were facing the death penalty. This was notwithstanding the fact that there vitesdture in
Zimbabwe that had dealt with the consequences efdéath penalty. G. Feltoe, a renowned
writer in Zimbabwe as alluded to above, had arclartivhich cited the English case®fv Home
Secretary, ex parte Bugday¢&y The House of Lords stressed in that case the rhersdrious
consequences for a person, the higher will be tdwedards expected in dealing with his case.

From a justiciable right to life perspect{® the Court in that case stated that:

‘The most fundamental of all human rights is théividual’s right to life and, when an
administrative decision under challenge is saidb&one which may put the applicant’s
life at risk, the basis of the decision must sucally for the most anxious scrutiny’.

The administrative decision that can be taken isgitie constitutionally is the finding by the
Zimbabwean Court in th€hawira® decision that there is no appointed executionéis T
finding was supposed to be considered pertinetitdaecision-making process in this case. The
court was supposed to assess if all the reasostdppe had been taken to ensure that the death
row inmates were not prejudiced by being continboptaced on the row and that all salient
facts had been laid below the court regarding tlegudice. Alternatively, Professor Feltoe as an
academic and writer or the beneficiary Minister,owis also a Minister responsible for the
Ministry of Justice could have been invited as anidus Curiae in that case. Added to this have
been the testimonies of the high profile benefiemof a pro-life sentencing policy such as the

Vice President, Emmerson Mnangagwa.

7G. Feltoe, The Reliability of Decisions about Whom to ExedutZéimbabwe (1992) page 162, Zimbabwe Law
Review, Volume 9-10, University of Zimbabwe.

1785ee theChawiracase supra note 1.

791987 ALL ER 840@ 95

1805ection 48 makes the right to life justiciablehattit is entrenched as a fundamental right urfeeill of Rights
Chapter.

18lSypra note 1
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Constitutional interpretation as a pillar of whainstitutes a constitutional matter has to be
defined in this dissertation. This is because njodges have not been seen to show their
appreciation of various methods of interpreting @anstitution. Neither have they been using
comparisons from other jurisdictions, nor have thiegen distinguishing constitutional
interpretation from ordinary statutory informatiohhis dissertation argues that constitutional
interpretation is a form of interpretation thadistinct from general statutory interpretation and
superior judges must always be prepared to useaigtiaction in deciding constitutional matters.
Because constitutional avoidance depends on tleepietive function of a judge, judges must
always endeavour to demonstrate why they skirt tdatisnal issues from an interpretive

perspective.

Constitutional interpretation must be based ongyies of constitutional interpretation with
deference to common statutory interpretation spgérindone if the circumstances so
permit!®?The Constitution must be treated as a living doqutmiking into account changing
conditions, social norms and values so that it isslexible to meet newly emerging problems
and challenge¥®?® It must be constructed as a wH8fe given a generous and purposive
construction® and should seek to expand the reach of constiitidghts by ensuring that

rights are not diluted unless necessity or inttzititg of language dictates otherwise.

While protection of constitutional provisions cam $elf-explanatory, enforcement has a lot to do
with the ability of a litigant to obtain constitahal remedies. The Constitution makes provision
of the remedies such as declaration of rights asmipensatior®’ Peter Birks as cited by

Michael Bishop (2013) argues that the term remech@sbe understood in five ways to mean:

» Cause of action

* Right born of a wrong

» Right born of a court order

» Right born of an injustice or grievance

* Right born of a court order issued on a discretignbasis

182Hewlett v Minister of Finand®81 (1) ZLR 572 (SC)

183Minister of Home Affairs v Bickle and Other884 (2) SA 439 (ZSC) @ 447G

189Rattigan v Chief Immigration Officér995 (2) SA 182 (ZSC) @185 F Re Munhumeso, and Other895 (1)
SA 551 (ZSC)

135S myth v Ushewokunze and Anoth@®8 (3) SA 125 @113E

18Hewlett supra note 39, @ 496F

*¥’Section 85 of the Constitution
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Admittedly, a CC has the last word on constitutionatters. The argument that has been

2. 7 Navigating the Contour s between avoidance doctrine and Public I nterest
Litigation.

One view specifically captures the focus of thisearch because it condenses in simple terms
important justifications of normative aspects amdeed, how institutional links can impact on

certain doctrinal conceptions. Metzger and Morri§aah) aptly argue that:

In its most common articulation, the canon of ciagbnal avoidance provides that
“‘where an otherwise acceptable construction of atige would raise serious
constitutional problems, the Court will construe ttatute to avoid such problems unless
such construction is plainly contrary to the intemtCongress

Actually, the same view can be used to determing Bonbabwean Courts have attempted to
craft interpretations that tilt in favour of eithidwe Legislature or the Executive. Regrettablyhsuc
an attempt has produced deleterious effects orjutiisprudence of the Constitution because
Zimbabwe does not have centuries of constitutiomarpretation as compared to countries like
the USA. Further, Zimbabwean courts have not besen g0 distinguish between rules of

construction or rules of interpreting the Consitnt

Further, the Zimbabwean literature on this rese&opit is not exciting, wants vitality and it is
difficult to avoid associating in this dissertatitime approach of the Constitutional Court in
several cases with a perceivable decline in jubia@ivism. There are case reviéfsand
critical reflections on some judgments that beathim doctrine'®® Literature on the applicability

of this doctrine in other jurisdictions is howewtpansive. In 2009, Ndashe and Sacco dealt
with the pillar of avoidance doctrine when they iesved litigation of the right to non-

discrimination on the grounds of sex in Southerricaf'®

1880n Loveness Mudzuru and Anor v Minister of Justicpramote 31.

1893, Hofisi ‘Chawira Judgment: Some reflection€017) The Herald

1995, Ndashe and S. Saccwvatch the Court Dance: Litigating the Right to Ngiserimination on the Grounds of
Sex: Equality Rights Review, Vol. Four.
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Constitutional avoidance has been called the decwf constitutional dout®*This is because it

is a rule of judicial construction which holds thahere a statute is susceptible of two
constructions by one of which grave and doubtfuistibutional questions arise and by the other
of which such questions are avoided (a court'sy dsitto adopt the lattéf? It is also loosely
called the doctrine of constitutional deferencee Teference is necessary to ameliorate worries
about the counter-majoritarian institution of judicreview which must occasionally reject the

product of the democratic law—making proc$s.

Critics however argue that it is no act of defeeetww construe a statute in a manner contrary to
the expressed legislative intent on the one H&hdon the other, whenever the Court purports
not to decide a constitutional question, it isantfrelying upon previously decided constitutional
guestions. In this way, the Legislature has a aéficult time challenging the Court to consider
budging from static constitutional mooriniThe doctrine has been subject to a range of
criticisms in jurisdictions such as the USA. Fastance, scholars such as Eric Fish proceed from
the argument that the doctrine is understood aseghod for resolving interpretive ambiguities:
if there are two equally plausible readings of age, and one of them raises constitutional

concerns, judges amestructedto choose the other one’ (Italicizing is mirf&).

Although the source of instruction is not profferedhe Fish approachabove, nonetheless, the
approach has two important benefits to constitaigarisprudence and fits into the roles of
judges. Firstly, it helps in criticizing interpréitans that are not plausibt&’Secondly, it helps
litigants in public interest litigation to understhjudicial instances where the doctrine is used as
a form of constitutional remedy. As a remedy, courave the power to effectively rewrite
statutes. A court that finds a statute unconstiati can creatively interpret that statute in a way

that changes its meaning in order to fix the caumstinal violation, just as it can invalidate-

191 M. T Crabb, The Executive Hall Construe: The Canon of Constitati Avoidance and the Presidential Signing

Statemeti (2009) University of Kansas.

199bid, citing the case dflarris v U.S536 US 545 (2002)

iZj\N Kelly, ‘Avoiding Constitutional Questions as a Three-BraRcbblem (2001) 86 Cornell Law Review
ibid

95bid

12‘;See supra note 111, see also E. FiSbnstitutional Avoidance Interpreted as Remég916) Yale Law School.
ibid
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statutory language, strike down applications, angase other kinds of remedies that change the

statute’s meaning’®

Public interest litigation is conceived as a sgygtéo advance the social rights of marginalized
people-asking under what conditions it is likelyh® effective-in the narrow sense of winning
cases, and in the broader sense of changing smdiay.**® It describes legal actions brought to
protect or enforce rights enjoyed by members ofpthiglic or large parts of f° Various courts
across the globe have contributed to the defiraicand purposive issues relating to public
interest litigation. Bhagwati J iBandhua Mukti Morcha v Union of IndiaIR 1984 SC

described it as:

‘Not in the nature of adversary litigation but itaschallenge and an opportunity to the
Government and its officers to make basic humahntsigheaningful to the deprived and
vulnerable sections of the community and to assiseen social and economic justice,
which is the signature tune of our Constitutié?

Tanzanian courts have also defined Public Intdrgigiation in the following manner:

‘It is not a type of litigation which is meant tatsfy the curiosity of the people, but it is a
litigation which is instituted with a desire thdtet Court would be able to give effective
relief to the whole or a section of the society...tladition which must be fulfilled

before public interest litigation is entertained tye Court is that the court should be in a

position to give effective and complete reliefndf effective relief can be granted, the

court should not entertain public interest litigai 2%

The import of the Bhagwati description above isimiportance to judges and lawyers in
Zimbabwe where the legal system is adversariabinne. Judges must understand that SL cases
are meant to develop the constitutional jurispregesimply because the Constitution is the
mirror of the nation’s soul. Further, this reseachelevant from the Bhagwati approach because
the Constitution of Zimbabwe has three generatafngghts which are clearly entrenched and
must be interpreted in a way that promotes socidl @onomic justice. Apart from that, the

Tanzanian approach is important because the Catigtitof Zimbabwe clearly provides certain

1%5ee supra note 182

199SiriGloppen, Public Interest Litigation, Social Rights and Sddalicy’ 2005, page 1, Arusha Conference Paper,
New Frontiers of social policy.

2% hjlip Karugaba, Public Interest Litigation in Uganda: Practice & Beedure, Shipwrecks and Seama(R§05)
page 2, The Environmental Action Network, papespntéed at the Judicial Symposium on Environmeragay for
the Judges of the Supreme Court and Court of Appeal

Mhid, page 2, citing NarayamaRublic Interest Litigation'(2001).

%pid, page 3, citing the Tanzanian casé/ikila v AG (HCCS, No. 5 of 1993)
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relief for constitutional breaches of human riglgech as a declaration of rights or

compensatioR®

Moreover, the relevance of this research relatesises such as théangwiro decisio® where
the Constitutional Court referred a case back &High Court so that Justice Mushore would
rectify a defect relating to a form on referraloafses from the High Court to the Constitutional
Court. The Tanzanian literature assisted thisareber in assessing how effective relief should
have been provided by the Constitutional Courtigitl of the fact that the decision impacts
significantly on the whole of the Zimbabwean citing Linked to the public interest litigation
decisions above is the obvious need to shun thel@avee doctrine using the five-fold approach
to Public Interest Litigation: effective voicing aocial rights grievances; responsiveness of
courts to social rights claims; judges’ capabitityfind appropriate remedies; and determining
the authorities’ compliance with judgments and iempéntation of such judgments through
social policy’® Public Interest Litigation on its own has limitpdtential to change the situation

on the ground, but creates opportunities for ofutors.

The other existing gap in research in Zimbabwetesldo the role of the national courts in
dealing with constitutional issues that are raisesnpact litigation is important because with a
‘receptive apparatus’ in place, public interesgéition seems to be effective in bringing out facts
that can be used for advocacy purposes, fed int@lsand political discourses and directly
inform policy processe®? It has been argued that in the display of truslitigation among
activists and donors is surprising in view of tlla@demic skepticism towards the effectiveness of
courts in effecting social change, even in coustvigth reasonably strong and well-functioning

legal systentd”.

Further, most public interest litigation cases thet decided by superior courts in Zimbabwe
deal with human rights cases that are fundamengabtected by our Constitution. They
represent thesignature tune’of our Constitution to employ the reasoning oftid@sBhagwati.
This research is a welcome development as it shdvesher, in declining to deal with merits of

35ee section 85 of the Constitution

204Sypra note 1.

205%3ee supra note 202

206hid

#"Rosenberg 1991, cited in S Gloppen supra note 188,
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cases, the superior courts are in fact apprecidtirgdistinction between ordinary adversarial
cases and impact litigation. Zimbabwe has a Catitit that is no longer narrow in its

formulation of legal standint® The broad factors that are allowed by the Cortaiitlinclude:

a) A person acting in his or her own interests

b) Acting on behalf of someone who cannot act on éigitvn behalf
c) A person acting in the public interest

d) Interest of an association or members

e) Amicus or intervening representation

The avoidance doctrine will thus be measured imseof the broad standing provision as well as
the limitations that are provided by the Constinfi> The limitations are important because it
is a requirement that derogations from human rigetsn terms of the law. The law for instance

should be such as

a) To provide notice to a person of conduct whichateptially criminal; and
b) To provide a limitation upon the discretion of thathorities seeking to enforce the
provisiorf*°

If there is no clear law that is used by the Cduastinal Court, Supreme Court or High Court,
then this research seeks to provide the basis Whyetcan be no limitation of either the
constitutional right or the denial of the consitnal remedy on grounds of preliminary or
technical arguments. If the limitations or techhigghts are not contained in law or done under
the authority of a law, then the superior courtsnie quick to provide effective remedies to the
applicants in impact litigation. This was even fuesition in Zimbabwe before the adoption of a
transformative Constitutioft* This will ultimately be useful in applying the moative

framework as informed by the normative theory whecthe preferred theory in this research.

Impact litigation has been used as a tool of gseatal change in India, Pakistan, Bangladesh
and the Philippines on such issues as the envimnrhealth and land issues. Zimbabwe has a

constitutional that protects group rights, ECOS@ghts and political rights. The decisions of

2% One had to demonstrate substantial interest iméiéer to approach the court. Cases would noebedhon the
merits and courts avoided constitutional issuesrmne they found that the party raising them lackech interest.

209 5ee sections 86 and 87 of the Constitution.

2%chavhunduka and Anor v Minister of Home Affairs ambr, @ 561C-D.

ZiClear cases include where a dreadlocked lawyerumasnstitutionally declared unfit for registratias a legal
practitioner because of his hairstyle, $#eRe Chikweche 1998) ZLR 155; and instances where a Rastafarian
child was denied education because of his beliedstairstyle, Se®zvova v Minister of Education and Ors 2007
(2) ZLR 195 (S).
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the superior courts have to be analyzed from thespeetive of impact litigation and not

adversarial litigation. Zimbabwe can also develogriterion for dealing with impact cases by
tapping from jurisdictions like Australia. For iasice, literature shows that the Australian
approach is that the matter must require a legaédy and be of public interest, which means it

must:

a) Affect a significant number of people not justititividual*? or;

b) Raise matters of broad public conc&ror,

c) Impact on disadvantaged or marginalized grétipand

d) It mu)§1t5be a legal matter which requires addresging bono public (for the common
good

2. 8 Theoretical Framework

The setting of the avoidance doctrine has been shalove: it is largely policy-oriented.
Constitutional law is part of public law. At facalue, it may seem like the Constitutional Court
is dwelling a lot on the green light theory of pabdaw. This theory seems to meet the technical
requirements of what the Constitutional Court wowant the litigants to follow. Increasingly
less concerned with the merits of impact casesjutliges seem to discard the red light theory of
public law which enjoins public officials to act iaccordance with the law, especially the
supreme law of the land. Enveloped in judicial tBson, the avoidance doctrine is used as a

mechanism to discourage litigants from approactiegConstitutional Court at first instance.

With the foregoing in mind, this dissertation caless the avoidance doctrine and impact
litigation as both institutional and human rightsues centring on the need to develop a

constitutional jurisprudence under a transforma@emnstitution. The theoretical underpinnings

212The Bond Noteshallenge will fit perfectly under this criterias it affected the entire 14 million+ Zimbabweans
who have been affected by the acute cash shorsagea note.

213The Chawira decision, supra note 1 is obviously leading irs tiigard since the Constitutional Court’s decision
raised issues on whether the death penalty musbdleshed in Zimbabwe.

#%The rationale behind tHdudzurujudgment, supra note 31, will be considered in shgwhy judicial activism is
important and technical arguments must be ventilagether with the merits of the case. This judgihveas of
importance to women and also represented the braatdeests of families whose children have beantimis of
early marriages and other forms of marriage.

21%5ee Penny MartinDefining and Refining the Concept of practicingtie Public Intere$t(2003) page 4, cited in
Karugaba, supra page 3. For the perspective framb@bwe, a plethora of cases come to mind: Nijika case,
supra note 42 and the Mangwiro case, supra notelThese cases dealt with the constitutionalitytatutes of
limitation such as the Police Act and State Liaieiti Act. The Constitutional Court on 13 July 2@E¢lined to hear
the Mangwiro confirmation case and accepted technical argunteatswere raised on behalf of Government. This
raised concerns on how remedies for constitutibnehches are usually consideredtasitum fulmen’ A detailed
research is therefore needed to justify why adviisapproach must be shunned in such cases. IMé&mgwiro
case, the applicant is still prejudiced close t&$U5 million was confiscated by the Police.
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in this dissertation seek to answer the questimgscanfirm or disaffirm the objectives in this

research. The relationship between avoidance dectmd impact litigation is explained through
the lens of the judicial impact and normative tlhesr In applying the two theories, this

researcher seeks to understand the merits of tbieirds both to the Court and to the litigant.
While the lack of a clear avoidance test is felbas the juridical terrain, the benefits of impact
litigation are fairly understood by the general plage. From an institutional point of view, the

avoidance doctrine is both a court’s techniqueahtigant’s remedy, usually interpreted as such
in most jurisdictions.

The legitimacy theory, as part of the judicial irapaheory, uses the decisions that end on
technicalities as proof of the test for the legdoy of such decisions. Cognizant of the fact that
judges of the superior courts are not a uniformtlus dissertation examines the way in which
the various judicial interpretations have on thevell@oment of constitutional doctrines,
particularly in terms of test case litigation. light of the interpretations of the avoidance
doctrine, explained in various jurisdictions, atten is given to the many instances in which the
judges have interpreted the doctrine, both as lantgue to avoid constitutional issues, and as a
remedy. An insight into those two dominant pillaegjuires the recognition of the judiciary as
custodians of the management of case and cou#sribabwe. On the basis of the experiences
of the strategic litigants that are shown in theidied cases, this dissertation examines how case
studies, selected from the three courts, revealitipact of court cases on the national and

international normative frameworks.

Because the relevance of this research is deperatertistorical development of the court
structure in Zimbabwe, the ultimate variable of aeyelopment is considered from the fact that
knowledge is thekey to the directionality of history*® At the Constitutional Court, knowledge
on the Constitution must be broadened, for theréhés culmination of public interest. The
findings by the judges of the Constitutional Comst testify to the fact that besides being an
apex court on constitutional issues, it remainsw@toof law and a court of justice. This research
is relevant because it buttresses the theoretigah@ents that have been explained from a policy
standpoint. On one hand, Zimbabwe is becoming astngly exposed to a crop of judges who
draw their judgments from various local and intéoraal developments, which raises crucial

2% Fukuyama, The End of History and the Last Ma1992) page 72, New York, NY: Press
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issues on judicial activism. On the other handgsiop courts face an increasing pressure from
active citizens and oversight institutions to improthe jurisprudence on the constitutional
framework under the Constitution.

Because theories are largely assumptive or absima¢heir explanation, it is specifically
important to focus on theories that can be useddéscribe legal problems using an
interdisciplinary approach. This is because laweigarded as one of the most interesting and
complex social phenomena of our culfidfelt attracts scholarly attention from a wide ramde
different fields; historians, theologians, socioktg, economists, each equipped with his or her
methods and theoretical objective$.Because of the evolution in applied legal reseanch
Zimbabwé'® and the world over, this dissertation also takegnizance of the importance of
avoiding the risk of overly relying on methods aheories from other disciplines to explain
legal phenomena.

There are different legal philosophers, who hawteostood law differently such as John Austin,
Hans Kelsen, Hart, and Professor Ronald DworkireifTHifferences, described #seoretical
disagreementsaé Dworkin calls thel are disagreements over tlwonditions of legal
validity.?*°The dissertation accepts that it is difficult farademics to unanimously agree on
certain legal points. As such, this dissertatiorpl@&ns why there are differences on the
conditions of legal validity of the avoidance dowtx The disagreement is theoretical, and
‘practical arguments can only be reliably used to an extdat their validity has been
guantitatively tested. Critics can then agree an ¢bnditions of validity, and disagree as to
whether or not those conditions actually obtaia igiven case or nét’

2.8.1 Judicial Impact Theory

From an institutional perspective, this researdates the role of the superior court judge as
behavioural or contextual in nature. The judiciapact theory can best be located under the
broad theoretical framework known as the institugio rational choice theory (IRC). In

i;Andrei Marmor, Interpretation and Legal Theorf2005), Oxford and Origen.

bid

Z°There is a Centre for Applied Legal Research wisatevoted to doing legal research in Zimbabwe.

#205ee supra note 206, page 3 where the author tefddsvorkin’s expressiongrounds of law’to capture those
propositions that are taken to constitute the dwrd of legal validity in a particular legal syste

“ISee ibid, where he refers to Dworkin'smpirical disagreement because it is problematic. For isia
ascertaining the facts in a case is not necessanipirical’ type of inquiry.
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institutional rational theory, institutions are ated on the understanding that two or more people
can be better off by acting together (i.e. coopegdt within an institutional settintf?
Basically, although used from a business or ecoo®anse, the benefits of any institutional
design include (i) the increments of productivitgsulting from division of labour (e.g.
information-processing); (ii) the new possibilitiestrading mutual benefits as a result of a more
heterogeneous pool of tastes and preferences (teadiél organizations); (iii) the benefits of
increasing returns of scale (knowledge sharingnfis, languages, hierarchies); (iv) the
smoothness of uncertainties over time (trust, emts; family); and (v) the reduction of

transaction costs (agreements, laws, constitutfGis)

From a legal perspective, the three superior utgtihs under research can best be described as
functioning under tension between cooperation aiflisterest. Generally, the interconnection
between (or among) institutions themselves, cksifine critical role that the rule of law (i.e.
mechanisms for enforcement and adjudication), playsa well-functioning of formal and
informal institutions’?* Embedded in this thinking is the argument thaticamness rather than

rationality is the key factor in institutional sival.??®

Judicial impact theory melds the empirical and psyagical aspects on judicial research. In the
USA, empirical aspects began in the 1950s and 1@@bsa descriptive focu&® The theory
under judicial impact theory which is used in thésearch is the legitimacy thed?. Put
simply, legitimacy in some jurisdictions such ag tHSA has been conceived as one of the
variables that affect a lower court judge’s willigs to accept a higher court decigriThe

theory has several facets which relate to eithewof things: the institution making the policy

2225ee J. Buchanan and G. Tullockhé Calculus of Consent: Logical Foundations of €itational Democracy
(1965), Ann Arbor, University of Michigan Press.

#%3ee E. Beinhocker,The Origin of Wealth: Evolution, Complexity, andk tRadical Remaking of Economics
Harvard Business School Press’, cited in ACBH)e Retention of Highly Skilled Returnees in MoZguo# An
institutional Approach(2013), Occasional Paper No. 20, ACBF.

#%See D. North, Ihstitutions, Institutional Challenge and EcononmfRerformance New York: Cambridge
University Press, cited ibid.

224, Kaufman, Time, Chance, and Organizations: Natural Selectioa Perilous Environmeh{1995), Catham,
Catham House Publishers.

2265ee C.A Johnson and B.C Canodydicial Policies: Implementation ImpadtL984) page 189, Congressional
Quarterly.

#™This theory is distinguished from cognitive dissecatheory, a theory from psychology which has Hided to
the legitimacy theory, see supra note 216 page 190.

228 See supra note 216.
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(the court) and the substance of the paffdBecause there is no approval rating of the deussio
of superior courts, and the existence of a cowatanchy in Zimbabwe, this research accepts the
argumentation that legitimacy is not synonymousapproval or even with correctness. Rather,
legitimacy is gauged using the recipient’s conaasshat the court’s proper function in society is

to make such a decision and that the decisiorf itsabt grossly biased or totally absdrd.

The theory explains an individual's acceptance md aesponse to institutional policies as a
function of their attitudes toward the institutierduthority and role in the governance of society.
In some societies such as the USA, a Supreme Caarfor instance secure the psychological
acceptance of and appropriate behavioural respdosgs decisions. The theory is relevant in
this research because it is quite comprehensitieeirsense that it can be applied to explain the
behaviour of persons in the interpreting, implerir@ptconsumer and secondary populations.

It is also relevant because its thrust is not t@lar acceptance or, more particularly,
behavioural responses completely.

By way of illustration, Johnson and Canon (19&4jargue that most people may accept the
legitimacy of highway speed limit, but many peopkceed 55 miles an hour on the interstate
when they are in a hurry to get somewhere. Conlgregen those who deny the right of the
federal government to set a maximum speed limit prageed at 55 miles an hour when a state
trooper is cruising behind them. As such, the thesmpresented as a meant to create a social
distance. In this way, courts try to maintain aislodistance from other participants in the
political systent>?

Under the inventive myth of the court approachitiegcy also extends to the findings on the
law. Courts must not be involved in making polibyt must simply serve as vehicles by which
the law is determined and applied. This myth wasresively analyzed by the legal scholar and
former Federal judge of the USA, Jerome Frank i@ 1930s and 1940s. The nub of his
argument was that a nation’s citizens impute tojtligges wisdom, concern, and capabilities
beyond those possessed by other political actdre. broadly framed myth is that courts are

229hid

*39hid

BYhid, page 191.

#33bid

#35ych as the legislature and the executive. If @heyot show this social distance, their decisiorssy mot be
considered to be legitimate.
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transformed from instruments of naked power totiegite authorities that are capable of
proclaiming and implementing policies without theewof force?>* Further, legitimacy also looks
to the need for courts to act fairly and realidlycdf they are perceived as ‘not ruling fairly @n
subject or on the basis of adequate knowledge’ themeception given to the decision may be

negative?®

Because of the existence of judgments that beapadicy making by other institutions of
government in Zimbabwe, this dissertation alsotiesahe applicability of the legitimacy theory
under one its facet known as comparative legitimagmparative legitimacy envisages a
situation where people may perceive the courts@® megitimate than other institutions, such as
the legislature and executive. In the USA, the Bopa Court had sufficient legitimacy in the
public mind to withstand President Franklin Roosvettempt to pack it-although it gave
ground to the political dispute during the proc&8sDrawing from consensus that there is
paucity of empirical research on legitimacy theeren in advanced jurisdictions such as the
USA, this dissertation uses empirical researcheterthine the knowledgebase of the citizens on
the role of the superior courts, their functionsgple’s attitudes on policy-making powers of the

court.

2.8.2 The Normative Theory

This theory is broadly understood and is not capalblbeing defined narrowly. Its major thrust
depends on a particular society’s values. A soggehot simply a conglomeration of individuals
in a single monolithic organization; the individsiahlso join smaller organizations as their
interests or business dict&té.The absence of public opinion surveys about thesor courts
call for an in-depth inquiry into the attitudes measured knowledge on the courts’ specific
decisions, not just what the people regard to eerdte of the courts. The normative theory is
important in this regard because the judges of dhperior courts are appointed under a
normative framework which is steeped in the needepect the sovereignty of the peoffe.

Although the general populace may not accord spdegitimacy to superior courts, the

#4See G. CaseyThe Supreme Court and Myth: An empirical Invesiiai(1974), Law and Society Review

2355 Wasby, The Supreme Court in the Federal Judicial Sys@®78) page 234, New York; Holt, Rinehart and
Winston.

283ee Johnson and Canon supra note 226 page 194.

#’5ygwong Kang, The Philosophy of Locke and Hobbg962) page 50, Monarch Press, University of Néovk.
%¥he courts derive their judicial authority from tpeople. The people are sovereigns who vest thgitithate
authority in the judges.
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normative framework as contemplated by the Cortgiitutilts in the people’s favour. Judges are
not elected and their decisions must reflect themsothat are consistent with the general
principle of legality and must be attuned to thie rof law. The normative content of the rule of

law was clearly determined in Zimbabwe in the fallog manner:

‘The rule of law represents a norm, a standard \wheasures that any person may bring
up a claim and have it determined within the frarodwof a body of principles which are

applied to all persons equally. Viewed from thisspective, the role of the State is to
maintain law and order and mitigate conflict withithe community and the

instrumentality for the maintenance of law and oridethe police. The rule of law must,
in my opinion, be viewed as a national and a satieeal’®*

In essence, individuals must be allowed to prateeit interests using impact litigation. Because
the rule of law is a norm and a democratic iddak theory is important in instances where
avoidance is used to oppose impact litigation c#se=gard is hard to the four elements of a
valid law which are usually supposed to be canwh&sethe merits of impact litigation cases:
parity, non-arbitrariness, precision and accessibiParity envisages a situation wheférst-
among-Equals’ type of Orwellian democracy is avoided. Zimbabwse a constitutional
democracy which respects equal protection of thedad equal benefit of the 1af4° Similarly
situated persons must be treated alike and bothdhernor and governed must be accorded the

same privilege$*

The pillar of non-arbitrariness is both philoso@hi@and constitutionally important. Legal
philosophers such as John Locke shunned the agxbiteaercise of power. This was
notwithstanding the fact that Locke subscribedhi® notions of positivists and their argument
that law is Wwhat it is. John Locke was different from ‘command’ philoseghsuch as John
Austin who saw law as nothing other than the condsaf a sovereign which must be obeyed,
failure which punitive sanctions must be imposdacke’s conception of arbitrariness is also
close to John Rawls’ theory of justice where aetycnust agree to certain norms that work for

the common good of the society crafting them.

23%Commissioner of Police v CF2D00 (1) ZLR 503 (H)

2495ee section 56, the non-discrimination section uttieBill of Rights

241 CFU supra note 228 @ 525E-526AeeSalso Pharmaceutical Manufacturers Association: In re parte
President of the Republic of South AfrR@00 (2) SA 674 (CC) @ para 40.
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Constitutionally therefore, the rule of law as aeeof democracy demands that those who
enforce the law, that is, the executive or thediagly, to the extent that its decisions may not
only be interpretive, but policy-orienté®: must do so in terms of a discernible normative
standard. For instance, limitations that are applfer purposes not sanctioned by the
Constitution must be declared wholly unconstituioand void**® Precepts such as reasonable
justifiability in a democratic society, though akles must be interpreted using the standard that
is provided by the Constitution or other methodscohstitutional interpretation drawn from

across global common law jurisdictioffé. From a normative perspective, the Zimbabwean
Supreme Court adopted a pragmatic approach inndetelg what is reasonably justified in a

democratic society. In considering a three-prongeiterior’*® in determining whether a

limitation is permissible or arbitrary, it statdeht it will ask whether:

1) The legislative objective is sufficiently importamjustify limiting a fundamental right;

i) The measures designed to meet the legislative tolgeare rationally connected to it;
and

lii) The means used to impair the right or freedom isnmore than is necessary to
accomplish the objective.

Put simply, what is loudly clear from the criteehove is that limitations that are used and are
argued in this dissertation to be considered bytsan invoking the avoidance doctrine must be
measured in terms of the above test. This is @kded to the legitimate aims of limitations of

rights that are explained by the legitimacy theiiat is preferred in this research. The legitimate

aim has also been decided in relation to constitairights in Zimbabwé*®

The two other pillars are quite self-explanatorsedision speaks to the need for the law to be
clear enough to enable individuals to conform thednduct to the dictates of the law.

Accessibility speaks to the need to allow the ey to participate in the promulgation of the

#42The Bond Notesase gave the government the green light to intedond notes without a proper consultative
engagement with citizens. The court had used tletride of ripeness to deny the litigants the righiprotect the
greater public by stopping the introduction, supote 9.

#435eeChavhundukaupra @ 564D, see alBharmaceuticatase supra @ pares 85-86

#44SeeCapital Radio (Pvt) Ltd v Broadcasting AuthorityZibabwe and Otherg® 268EWoods and Others v
Minister of Justice and Othef994 (2) ZLR 195 (S) @199B-C.

#4°This was laid out itlNyambirai v NSSA and And®96 (1) 636 (SC) @ 647B-D

#4¢Chavhundukasupra note 98 @ 564 B-C, aBtimanikire and Ors v The AG of Zimbab&@ 14/2013.

77



law.?*’ The law must be availabéx antein order to avoid the appearance that its apptinand

its execution are selective.

Those values have to be questioned through libgatiThis is because they maybe, as for
Zimbabwe, include in the constitution. The Consitto is popularly referred to as the Grund

norm or the highest norm. The application of thetdoe of avoidance is based on the fact that
Zimbabwe'’s legal system is adversarial in naturee Theory is applicable in this research taking
into consideration the definition and constituefgneents of a legal system. The normative
aspect is dependent on what the society values iBhbecause a legal system is usually
described as a sum total of the rules and valugisfthm a particular society. Zimbabwe for

instance has values that must always be respegte lzourts and other State institutiffs.

The theory is also applicable to this research feodefinitional position of the legal system. A
legal system is also simply defined as a systempans?*® The validity aspect of legal issues is
considered to be a logical property of norms inaywakin to that in which truth is a logical
property of proposition$° A statement about the law (in a given legal sy$tiertrue if and only

if the norm it purports to describe is a valid legarm. Because the avoidance of constitutional
issues in strategic litigation is considered inhligpf the Constitution as the Grundnorm, it
follows in this dissertation, as in other legale@shes, that, there must be certain conditions
which render certain norms, but not others, legadljd > For instance, it was once held that

the rule of law means that:

‘Everyone must be subjected to a shared set osrklat are applied universally and
which deal even-handedly with people and whichttii&e cases alike. It means that
those who are affected by official inaction shobklable to bring actions, as did the
respondent in casu, on the basis of the officidesui.e. the law, to protect their
interests®?

The theory is also applicable because superiortgoas part of the area of focus in this
dissertation, are believed to possess unique Ipgaler which raises two main normative

guestions: One is about the moral legitimacy ofitistitution itself, and the other is about the

#’SeeDe Reuck v DPP, Witwatersrand Local Division antiéds CCT 5/03 @57
2483 ction 3

#4%See supra note 217,

2%bid

#!Based on the arguments of Andrei Marmor, ibid

*?See CFU supra note 230
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ways in which it ought to be practicéd.The latter seems to be utilitarian on accountfink

to what Jeremy Bentham moved for, that is, distgslgng the law from what i?’-as
emphasized by positivists, fromvhat it ought to be’of which the 6ught is based on legal
value-based system. This dissertation acknowletigeg$act that a written constitution has five
main featureS* which include:

(i) Supremacy-the Constitution is the supreme law @flahd and its provisions prevail
over ordinary legislation, (ii) longevity-they aenforceable for a long time, setting out
the basic structure of the legal system for fugeaerations. Ordinary statutes may be in
force for a very long time, but, longevity is nat assential feature for ordinary
legislatiorf>>, (iii) Rigidity-the constitution must provide fits own methods of change
and amendment, making it relatively much more adiffi to amend than ordinary
democratic legislation. The more difficult it isamend the constitution, the more ‘rigid’
it is*®® (iv) moral content-this speaks to two main issué® basic structure of
government with its divisions of political poW¥r and the area of human and civil
rights, and (v) generality and abstraction-they davgeneral application particularly in
respect of human rights and similar matters of piplte.

However, its major propositions, which relate t@ threamble, national objectives, founding
values, bill of rights and vertical accountabilége usually ignored by the courts of law in some
cases. This dissertation surveys the norms thatiaregarded by the courts of law and thereafter

discuss the pitfalls that are occasioned by suditimi approaches.

The theory is also applicable considering the nooindemocracy that are laid down as part of
the founding provisions or valué¥ The Constitution lays down founding values andvjsions

as alluded to above. With a clear constitutionalv@on guaranteeing a value-based approach to

3 pid page, 141.

Ybid page 142

3 aws can be repealed, aligned with the Constitutmmconsolidated, or codified depending on thealemnd
political spirit of the times. Similarly, rules anggulations may be made through delegated legislaflhis
ultimately affects the longevity of an ordinarytsta. Constitutions are not frequently amended. Aheerican
Constitution has very few amendments. The Lancddterse Constitution 1980 was amended a recordr2ésti
perhaps because it was a ‘given’ constitution. ZB&3 Constitution is again in danger of being aneendarely for
years after its adoption. There however been haigbdtes between ZANU PF and the two MDC formatammghe
feasibility of amending the Constitution to allowrfthe appointment of the Chief Justice by the idess. The
amendment will also have the effect of having aimgigé President for the High, Labour and AdministeaCourt.
#6Andrei Marmor, supra note 217

%'This is where the intervention by thaw Society and Madam Beatrice Mtetasamicus curiadn the appeal by
the JSC is considered to be important to stratkgation. They made sure that they would dematstrtheir
expertise which warranted their inclusion in thetteraas friends of the court. Cumulatively, the tavas enjoined
to deal with the merits of the case using the notinag are laid out in the Constitution as part ahEabwe’s
democratic ethos.

#%gection 3 of the Constitution
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constitutional issues such as human rights, tharebe no €onstitutional avoidancethat is
casually alluded to by courts of law- whether direor not. Public interest litigation usually
demands that norms from international human righust apply in Zimbabwe. It was held by the
Supreme Court before the adoption of a Constitutiah entrenched human rights as values that
international human rights norms will become pairtZambabwe’'s domestic human rights

law’ 259

The use of or need to frequently use the Consiitutn human rights cases can never be
underestimated because it lists various foundihigesawhich must also measure up to the courts
for want of compliance with other provisions suchtlae supremacy clause of the Constitution.
The presence of a normative protection clause atadara deliberate stance by Zimbabweans to
recognize the Constitution as highly normative atune. At national level Zimbabwe has a

normative framework that affects judges. The judges enjoined to acquaint themselves with

the values and give them a more systematic analisexre has in fact been little analysis of the
doctrine of avoidance, at any rate in Zimbabweagrdiure, and this research, though not
primarily a comparative study of constitutionalteyss, naturally considers normative aspects by

drawing some comparisons the world over on a pastionary basis.

Most writings on the constitution are explanatond dactual. There is need for a respectable
body of normative oriented research, which is prilpdased upon the study of court decisions.
Professor Lovemore Madhuku and Greg Linington canclkedited with the leading micro-

analytic works on the constitution, Professor LogeenMadhuku touched on the subject of the

role of judges under a constitution with a normatframework.

2.9 The suggested conceptual model of inter pretation

From the literature and theoretical frameworks theg preferred in this dissertation, it is

important to indicate a suggested model that wilduze that the avoidance doctrine is not
invoked as a way of opposing Strategic impactdiign. Because a conceptual framework is
treated in this dissertation as being differentfra theoretical framework, the model depends on
the demerits of a ‘casual’ approach to invoking #wwidance doctrine. As such, the study

#9%ee A Juvenile v The Staf@990) 4 SA 151 (ZSC).
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concepts, that is, are treated- as concepts teatliferent from established theories such as

legitimacy or normative frameworks.

At the basic level, the dissertation contemplategusation where the two concepts supposed to
be treated asui generidn that their nature and extent must be diffefesrn ordinary litigation.
The use of avoidance, as a remedy or as part ofeXeecise of a judicial discretion or
presumption of constitutionality, must always imfo6trategic Litigation lawyers and judges of
the superior courts to craft a model of constitudilointerpretation that is peculiar to Strategic
Litigation. Because constitutional avoidance hagicdn comparative history, the general
components that are discernible in this doctrineehlaeen shown to include the need to state
with precision the constitutional issues that atemred to superior courts; and the need for
litigants to demonstrate the absence of other reaseblefore expecting a superior court to

ventilate on referred constitutional issues theseain a case brought before them.
In Anaritn Karimi Njeru v Ref’®, Trevely and Huncox JJ remarked that:

“we would however again stress that if a persosdsking redress from the high court or
any order which involves a reference to the coustib, it is important (if only to ensure

that justice is done in the case) that he shouldbsewith reasonable degree of precision
that of which he complains, the provisions saidéoinfringed on the manner in which
they are alleged to be infringed”.

This dissertation moves for the adoption dbtaategic Impact Avoidance Model (SIAMhat
serves as a checklist on what judges can do whémgrpreting impact cases that bear on the
constitutionality or otherwise of laws and pracsicthat are brought for judicial review in
superior courts; (ii) when providing alternativenedies such as approaching another court by
way of appeal or review; (iii) when dealing withclmical arguments that prevent them from
dealing with the merits of impact cases; and (iv)ew dealing with the presumption of
constitutionality impliedly or expressly. This mdaeust be informed by the ethos that is drawn
from the judiciary itself such as the Judicial SsgvCommission’s strategic plan. It has been

observed in this dissertation that under the Jadi8ervice Commission’s Strategic Plan, the

%0(1970) KLR154,Q 156
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public image and confidence in the courts is f8WA 2013 institutional overview on the

strategic review of the Plan sought to achieverialkia:

‘The establishment of a unified Judicial Serviceaded by the Chief Justice and under
the management of the JSC, provides the opporttoigstablish a truly independent
world-class Judicial Service. ..By having clear oshared and_known by all
stakeholdersall efforts can be directed towards achieving tsigpals’?®? (Emphasis

added).

The review also indicated that the Judicial Sewvi€Cemmission has a mission whose fulfilment
can only be efficiently done through innovationtifis regard, the mission can be used to craft a
checklist on how the superior courts can invokestitutional doctrines that may work to the
detriment of impact cases. The mission refers #optirpose, causand calling of the JSC as

being the need to act:

‘in accordance with the laws of Zimbabwe and beattices to provide administrative
support to the judiciary in the promotion and maimnce of a justice delivery system
that inspires public trust and confidence in thelerwf law’?*(Underlining is
intentionally mine).

From what is expected in the mission statemems, ¢onsidered in this dissertation that impact
cases must inspire the superior courts to applavieeance doctrine sparingly because SL cases
are usually human rights-related. Human rights @eectly perceived as an instrument of

defence of the vulnerabfé?

The Suggested model also seeks to enable supeosmtscto follow the constitutional
interpretation that is envisaged by section 46hef €onstitution. The provision is significant in
relation to SL. It is meant to demonstrate thatggsl must do either when they deliver a
progressive judgment or when they avoid dealindhwhte constitutional issues in SL cases.
There have been instances where the superior adelitered progressive judgments but sis not
follow the section 44 interpretation model. Fortamce, theMudzurd® decision did not
consider international law aspects which believadiipuld have been referred to. It however

referred to values that are found in section 3hef €onstitution such as the supremacy of the

61 judicial Services Commission Handbodkigining Handbook for Assistant Registrars: Supefourts (2013)
page 3, JSC.

%%per Chief Justice Godfrey Chidyausiku (as he thes) as cited in the Handbook supra note 114.

%335ee Handbook supra note 68, page 10.

#4TRG Van Banning,The Human Right to Propett{2002) at 7

***Supra note 31
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Constitutiorf®®. The supremacy value allowed it to declare aslichthe statutory provisions that
worked to the detriment of the girl child.

Alternatively, Justice Mushore made a very progwesgidgment over statutes of limitatfGh
which was supposed to be properly referred to thes@tutional Court. She however failed to
take into accounts other relevant factors in therpretation of a Constitution such as that it is
interpreted holistically®® Rather than striking or removing impact litigatioases from the roll
for want of compliance with the rules of the Coulnis model argues that impact litigation can
be postponed with clear instructions to remedydtecerns. This is because impact litigation
cases are not supposed to be overly subjectedetagbrous rules governing the rigmarole of

civil procedure.

Conclusion

This chapter has shown that the Constitutional Coualedication to the avoidance doctrine is
hardly an innovative way of improving the jurispemte of the Constitution. Nor, of importance,
is it a way of innovatively improving the commomiar impact litigation jurisprudence. While
the High Court has been trying to improve consbnal common law by dealing with statutes of
limitation, the Constitutional Court has been quit@gnant in this regard. The next Chapter deals
with comparative approaches on how the avoidanc&ide was used in impact litigation cases
in other jurisdictions.

265action 3 (1) (a) of the Constitution

%™The Mangwiro case, supra note 1, where she was dealing witlStae Liabilities Act which does not allow
litigants to execute state property.

%%The Constitutional Court refused to entertain thaficmation of theMangwiro judgment, supra note 1 arguing
that the judge had not followed the proper procediirstruck off the matter from the law.
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CHAPTER 3

The Doctrine of Constitutional Avoidance, Public Interest Litigation and Strategic
Impact litigation in other Countries. Compar ative Approach

Introduction

This Chapter sets out the general doctrines tleatised in other jurisdictions to enable courts to
decide on the merits of cases. As a spinoff todiseussion on the avoidance doctrine, perhaps
the starting point is that accepting a case omikdts goes a long way into establishing what
can best be described as tlaV of the case Whereas the problem of technical decision-making
is often used in general litigation, it seems muabre prevalent in strategic impact litigation.
The resort to technical arguments serves as a Wwdig@uraging litigants from anticipating that
judges can exercise their discretion to hear teahrarguments together with the merits of
constitutional cases. In her articléatv of the case: a judicial puzzle in consolidatetl
transferred cases and in multidistrict litigatiorProfessor Joan Steinman, dealt with various
doctrines that can shed light on how courts ouglexercise their powers such as the ability to

regulate their own processes.

She refers to doctrines such as ‘law of the casellateral estoppel, res judicakeaim
preclusion, stare decisi®\ proper discussion of the avoidance doctrine cdg ba done by
drawing comparisons from literature on how it aféeother legal doctrines in a jurisdiction.

Steinman (1973) argues for instance that:

Res judicata, or claim preclusion as it is oftetlexd today, differs from law of the case
as does collateral estoppel and in additional respelt applies only when there is a final
judgment on the merits, and precludes subsequets sao the same cause of action,
preventing re-litigation not only of every ground covery, or defense, that was
actually litigated, but also of every ground or ele$e that might have been presented

The interplay between law of the case and constitat avoidance is important in Zimbabwe
since there is the distinction between striking terat off the roll, removing them from the roll
and dismissing a matter. Steinman focused on how dé the case could be used to fit

multidistrict litigation. This study focused on hothie doctrine should be used to promote
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various constitutional rights that are filed undapact litigation. This study analyses how the
superior Courts can contribute to the developménimpact litigation by considering various
doctrines in a way that brings finality to litigati. Although the Constitutional Court usually
strikes matters from the roll, and litigants do maive to go through arguments suchres
judicatain subsequent proceedings, it is argued that thday period to remedy the technical
arguments is not practically useful in impact btiign cases for the simple reason that: they are

complex and difficult to handle, especially whenotmes to client management.

Constitutional avoidance was first expressly reférto in theChawira casé® but it became
more than academic for this researcher who hadetbtpaucity in research on constitutional
doctrines and methods of interpreting the Consitutin Zimbabwe. The Zimbabwean
Constitutional Court’s decision is a disappointorge that adds little if no impetus to a perennial
attitude of avoiding the merits of impact casestther, no country-specific or comparative
researches on constitutional avoidance have bebisped in Zimbabwe. The doctrine, in its
variant forms discussed in chapter two, notablyeapp in several reported decisions of the
superior courts.

This comparative chapter outlines the various joaldapproaches to the avoidance doctrine
across the world. The researcher found that coistiial avoidance is superficially considered
in Zimbabwe, and is optimally applied by the superourts in most impact cases. This is
notwithstanding that the superior courts do notresgly refer to it. Against this background, this
chapter is very important in that it enabled theeegcher to come up with tailor-made
recommendations as to how the superior courts mbZbwe can enhance their judicial
reasoning on the doctrine as it relates to imgtgation?’° The researcher also established the
recommendations on how impact lawyers ought to rataed the attitude of the Constitutional
Court judges and impress upon them the need tceejape the comparative aspects which will

persuade them to hear the merits of cases.

269 gypra note 1

#°The researcher immensely benefited from advancetsticational law in that his knowledge on various
approaches to constitutional reasoning in differente to be considered at an advance level. Judgehe primary
arbiters in terms of the Constitution, must alwagssult sources from relevant common law jurisdittand
countries such as Kenya and South Africa whicheskamilar constitutional provisions.

85



Most of these aspects form part of the foreign [@lne comparative literature may also give the
court specific guidance on the international laattimay have been used by a foreign court. The
Constitution now obliges courts to use foreign amdrnational law in human rights or social

justice cases. The end result is that the countldhase other sources of law in a more efficient

way than is currently the case in some of the ingmjudgments.

3.1. Scanning the Avoidance-impact litigation dichotomy

The relationship between constitutional and alteéveaemedies is usually situated in the above-
named dichotomy. While the Zimbabwean Constituli@@urt has often been seen as preferring
alternative remedies than constitutional remediesye countries have been seen to engage in
strategic avoidance and other stages of avoidahawever, as was discovered in this research,
courts in most common law jurisdictions prefer & whe avoidance doctrine in constitutionally
related impact cases than ordinary civil or crirhicases. Judges oppose an activism way of
exercising their judicial review discretion in ingdditigation and prefer to benefit from the

approach of lower courts in dealing with constangl provisions.

3.2 The Use of the Avoidance Doctrinein the USA and other countries.

The legitimacy theory that was chosen in this neteapeaks to the need to have judges who are
innovative in line with the needs of the societyiahhthey serve. Legitimacy is largely perceived
as not being synonymous with approval or even wititectnes$’* Legitimacy is part of social
distance and courts engage in various activitieg thy design or coincidence enhance the
perceived legitimacy of their decision-making rble maintaining a social distance from other
participants in the political systeff¢ The corollary to this is that superior courts aterays
bound to demonstrate their custodial astutenesstbeeConstitution. The Constitutional Court
must be perceived as having a constitutional ighdo what it does as long as it maintains a

visible social distance from other political actors

The doctrine of avoidance plays a very importate mo giving legitimacy to judicial decisions.

This is because another facet of legitimacy invehgeople’s perceptions of how courts

271 ¢, A. Johnson,Judicial Policies Implementation and Impagt984), page 191 Congressional Quarterly Inc.
272 ., .
ibid
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function?” Courts are simply supposed to serve as vehicleshigh the law is determined and

applied according to the myth of the courts doetrinhe avoidance doctrine is loosely situated
in the myth of mechanical jurisprudence which stdtet judicial decisions must not be acts of
policy making or even discretion, but are preorddimnd mechanical impositions of enduring
constitutional principles. In the USA, Justice OwRoberts was the exponent of classical

avoidance doctrine or mechanical jurisprudence wigewrote that:

When an Act of Congress is appropriately challenigetthe Courts as not conforming to

the constitutional mandate the judicial branch loé tGovernment has only one duty-to
lay the article of the Constitution which is invdkeeside the Statute which is challenged
and to decide whether the latter speaks with thmédo. All the Court does, or can do, is

to announce its judgment upon the question. ThisrtQmeither approves not condemns
any legislative policy’*

Perhaps it is important to state boldly that the o$ the doctrine of the avoidance doctrine

cannot be considered transcendent in most jurisdiet While in many instances the doctrine

273 |bid, page 192. A.N Steinman discusses the thypest of avoidance based on E. F Delaney, ‘Analyzing

Avoidance: Judicial Strategy in Comparative PerSpec(2016), Duke Law Journal. These types incleadeante
avoidance which occurs before a court weighs ithensubstantive merits of a particular issnenedioavoidance
which occurs in the midst of the court’s considierabf a case after the arguments on the merite baen aired but
without directly deciding the merits; and ex posbidance which occurs at the remedies phase, thigecourt has
rendered the decision on the merg.antemethods include the elements of justiciabilitylsas standing, ripeness
and mootness. The Constitutional Court of Zimbabeems to have been frequently using this type adance as
seen mainly in th€hawira casein supra note 1. This type of avoidance isw@dsd for agenda setting prerogatives.
The Zimbabwean explanation for this is to be foagdin in theChawira case where non-judicial remedies such as
presidential pardon or commutation of sentence wseal to deny applicants the chance to have tigtit to life
protected by the Constitutional Court. The Constital Court ended up using the non-judicial reraedis part of
or as a way to understand the justiciability eletaesnch as ripeness. This is wdw anteavoidance is criticized on
the basis that it scores quite low in that judgas afford to give no explanation at all. Furthée elements of
justiciability are used as paradigmatic tools oftggic avoidance. This is done notwithstanding fdet that the
elements have developed into independent areasnstitutional law. The Zimbabwean Constitutionalu@chas
however failed to consider the fact that they arestitutionally obliged to consider the elementgusticiability.
Zimbabwe has a Constitution that makes all theetlygenerations of rights justiciable as it prot&tiBR, ECOSOC
and collective rights. A court that frequently usiesex anteavoidance is largely left, lie the Supreme Codirthe
United States of America, on the sidelines whewihes to the dialogue that avoidance is supposttildate. For
instance, it was disingenuous for the Constituti@wurt to deny the applicants effective constintl remedies by
justifying a State policy on an executioner or éxéstence of non-judicial remedies such as presi@goardon and
commutation of sentence. medioavoidance includes express avoidance and defedgrotenes, or governmental
immunities. The essence is to prevent judicial sdaguessing by giving the government a margin @ir@gation.
These have been commonly practiced by the Euro@mamt on Human Rights. Contextually, this researah
locate inmedioavoidance on matters of State Policy as was dorieeChawira, supra note 1, anMlujuru case
supra note 9Ex postavoidance allows the courts to rule on the meviteout providing remedies. Delaney argues
that Canadian and South African Courts score welhis regard and in terms of encouraging judicaidor. They
do not usex antetools that have been used by the Supreme Cotinedfinited States. The practice in South Africa
and Canada is to limit or delay the remedies thihty imposed in the event of a counter-majoraarruling.

#"United States v Butle97 U.S. 1 (1936) @63
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has been used in South Africa, mostly linked tosalibrity?’® its use in the USA has been

famously associated with Justice Brandeis’'s coeaoe in Ashwander v. Tennessee Valley

113

Authority. Generally, the avoidance doctrine has been caadrby the courts as a “cardinal

principle’ of statutory interpretatiorf.”

Metzger and Morrison (nd) also argue that in commbare can be a single avoidance canon,
but in fact, there are two different versions oé ttule. There two are attributed to Adrian
Vermeule who described the first canon as “classas@idance,” which provides that, “as
between two possible interpretations of a statoyeone of which it would be unconstitutional
and by the other valid, [a court’s] plain duty asadopt that which will save the Act.” The other
pillar is called “modern avoidance,” which is méstquently invoked by courts today. The first
‘applies only when the otherwise preferred readih@ statute is in fact unconstitutional, while
modern avoidance applies whenever there is sedoubt about the constitutionality of that
reading’.

The classical doctrine is based on the early praaif the USA Supreme Court which used
classical avoidance for two major reasons: (il tthae respect for a coordinate branch of
government entails assuming that its work produas \wtended to pass constitutional muster;
and (ii), that unelected federal courts should mire, to the extent consistent with their
Marbury duty, the occasions on which they invalidate tlerkwof the political branches. This
position was changed in 1909 following tbeited States ex rel. Attorney General v. Delaware
& Hudson Co decision.

The decision led to the popularization of the mad&rm of avoidance. The doctrine was
popularized by Ernest Young who describes it asiged not to reflect what Congress might
have wanted under particular conditions, but ratbegive voice to [the] normative values” that
are “embodied in the underlying constitutional pscans that create the constitutional ‘doubt.”
The doctrine is important because constitutionalvigions become too Young “resistance
norms”— constitutionally grounded “rules that raestacles to particular governmental actions

#%See Lourens du PlessisSubsidiarity: What's in a name for Constitutionakdrpretation and Adjudication?
University of Stellenbosch. See alSor Mhlungusupra note. The Zimbabwean CC has also refeoréddg doctrine
in theMajomecase, supra note 2.

2’%See Metzger and Morrison supra note 121.
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without barring those actions entirely.” The canonts modern sense becomes a tool of both

statutory construction and constitutional implena¢iot.

There has been debate in the USA on whether thi&§gasons of using avoidance doctrine as a
rule of construction and not interpretation. Progras of the use of doctrine as an interpretive
tool include Eric S. Fish. He sees this doctrinthkes a tool of interpretation and as a renfédy.

In the USA, it is seen as a rule of thumb that gsidourts deciding congressional issues. As a
canon used to rewrite laws, legal scholars, juristsd commentators have criticized the
landmark decisions that are based on the doctriaaning that they amount to unaccountable
lawmaking?’® Such a line of thinking is very important in Zinfivee where judges are not voted
for, but are appointed by the President. This mélaatstheir decisions get their legitimacy from
the people who give them their mandate througtPtiesident’®

There are several instances where the USA couds g® have used the doctrine as a
constitutional remedy. Important cases where theroh® has been used in the USA include
those where the court did not expressly acknowlelgeit was doing so such as the individual
poisoning casé® In that case, a woman who poisoned her neighbpon discovering that the
neighbour had an affair with her husband was nantdoguilty of contravening the Chemical
Weapons Convention (CWC). The court, in its mayoudecision, invoked the doctrine of
avoidance in making a finding that the Conventi@hrbt apply to individual acts of poisoning.
Accordingly, the court dodged the thorny questidnwbether the federal government could

criminalize such acts through a treaty.

After the individual citizen benefited from its gated line of reasoning, the court was heavily
criticized in the Bond decision for inventing andrpretation which discarded the plain meaning
of the CWC. This was particularly so because th@lementing legislation of the said
Convention plainly forbadeahy person knowingly-to develop, produce, othervésquire,
transfer directly or indirectly, receive, stockpiletain, own, possess, or use or threaten to use,

any chemical weapanThe argument against Mrs. Bond was that she fhagdarsenic in her

2""Eric Fish, Constitutional Avoidance as interpretation and retyig€2016), Michigan University
2"8bid

?*This is so if the view is taken that the Presidgrfimbabwe is directly appointed by the people.
2%Bond v United Stated34. S. Ct. 2077 (2014).

#lgee Fish, supra note 277.
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neighbour’'s mails and as such, her actions fitted the use or possession of the chemicals
concerned. This has led critics to consider therpretation to be implausibfé? Similarly, the
same cannot be said in thdakoni casé®® where Patel JCC gave a partial remedy to the
applicants who were challenging the death pendlty.interpretation is considered plausible
considering that the practice in most jurisdictis$o consider the death penalty is part of cruel

and inhumane treatment.

Unlike the Bond decision which worked in the instseof individual citizens, there are instances
where the USA courts have also protected Congnesisppwers. These include court challenges
to the Affordable Care A" The said Act required individuals to either pumhahealth
insurance or pay a fine. Although the court remdrikeat the US Congress had no power to
command such a requirement, the Court again indesmteimplausible interpretation which had
the cumulative effect of protecting th€dmmerce Clausen the statute. It stated that the
Congress had the power to tax individuals who daile purchase individual insurance. In
essence, this case worked to the detriment of pubterest litigation in that the Court was
simply empowering Congress teommand individuals through the alternative route of tax
payments.

Apart from the above case, the USA court also ambpinplausible interpretations in cases
where it sought to avoid constitutional questitfiszor instance, in the case Mbrthwest Austin
Municipality Utility Number Development (NAMUDNOHolder®® the court departed from the
plain meaning of the phraspdlitical subdivisionfrom that which was provided in the Voting
Rights Act. The Court included utility districts the definition of the phrase when in actual fact
the relevant Act clearly defined county or parishesexclude utility districts. Constitutional
avoidance was in that instance used to the dettinfestrategic litigation. Th&®obert Court as
Chief Justice Roberts’ court was frequently refeérte as, essentially interpreted the statute by
incorporating new words into a major Statute in eordo avoid holding the Statute

unconstitutional.

*pid

*®*Sypra note 1

ingational Federation of Individual Business v Sai®li32 S. Ct. 2560 (2012).
1bid.

#6537 US 193, 210-11 (2009)
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Besides the USA courts, there are other counthe$ tise the doctrine of avoidance as a
constitutional remedy. Countries that do so incltieeUnited Kingdom, and New Zealand. The
judges in these countries cannot invalidate lawd,as such, creative reinterpretation of statutes
is the only judicial mechanism for remedying viaas of constitutional right€’ In Canada, the
Courts divide the doctrine into canon and remedye @octrine is premised on the fact that the
court will not pass upon a constitutional questatthough properly presented by the record, if
there is also present some other statute upon wheckbase may be disposed of. In other words

the Constitution is the last authority not thetfirs

The doctrine has been heavily criticized as reprtasg the greatest threat to self-governance and
abandonment of the Constitution. Because the Qatieti is the supreme law of the land and a
beacon of the rule of the law in all countries thave written constitutions, it is antithetical to
constitutionalism for the courts to rule from préest or statute while consciously avoiding the
Constitutional question. Its development is exprdss the case ohshwander vs TVAN that
case Justice Brandeis in placing his views intaaad context listed a series of rules that are
used up until now by the courts to avoid most ef @onstitutional questions that are put before

it before it. These are the rules:

(1) The court will not pass the constitutionality oflegislation in a friendly and no
adversary proceedings. This rule is usually refdrigs the rule against feigned and
collusive lawsuits.

(2) The court will not anticipate a question of congtonal law in advance of necessity of
deciding it. It is basically called the principlé Bpeness.

(3) The court will not formulate a rule of Constitutaddaw broader than is required by the
precise facts to which it is being applied. It fieo referred to as judicial minimalism.

(4) The court will not pass upon a constitutional qi@salthough properly presented by the
record if there is also present some ground upoithvithe case may be disposed of.
Generally called the last resort rule.

(5) The court will not pass upon the validity of a statupon complaint of one who has
failed to prove that he is injured by its operatidins generally referred to as standing or
mootness.

(6) The court will not pass upon the constitutionabfya statue at the instance of the one
who has availed himself of its benefits. This pplec is known as Constitutional
estoppel.

The Ashowandetest, if applied to Zimbabwe, will yield the folling results that are discussed
below. The first test is applicable to inquisitbpaoceedings. The legal system in Zimbabwe is

#Trish, supra note 282.
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adversarial in nature. Bhunu JCC was thus wrongasually applying the doctrine in the
Chawira decisior’®® The starting point should have been to show wieyGbnstitutional Court
would consider a death penalty lawsuit to be colu®r feigned. Further, a finding was not
made on why the proceedings would not be considads@rsarial as is envisaged under the

Zimbabwean legal system.

The second and fourth pillars in tBshwandertest have also not been properly canvassed in
instances where the Zimbabwean courts used themmitéedlly, Zimbabwe operates on a self-
correcting hierarchical judicial system where ie trdinary run of things cases start from the
lower courts progressing to the highest court ef ldnd. Generally speaking higher courts are
loath to intervene in incomplete proceedings witti@ jurisdiction of the lower courts, tribunals
or administrative authorities. This position waleined in the recent case dfunyaradzi
Chikusvu v Magistrate MahwidH — 100 — 15, when the High Court had occasioonlserve
that:

“It is trite that judges are always hesitant and ulmg to interfere prematurely with

proceedings in the inferior courts and tribunals. the ordinary run of things, inferior
courts and tribunals should be left to completartpeoceedings with the superior courts
only coming in when everything is said and done

In Masedza & Ors v Magistrate Rusape & Ark®98 (1) ZLR 36 where it was observed that a

higher court will intervene in incomplete proceeagfirof a lower court:

“Only if the irregularity is gross and if the wrondecision will seriously prejudice the
rights of the litigant or the irregularity is sudhat justice might not by other means be
attained”

A constitutional caveat needs to be made here.oAlth the above judicial pronouncements
were made by the High Court on review, they arealtguelevant to this Court’s criteria for
intervention in incomplete proceedings before lowmurts, tribunals and administrative
authorities. Those sentiments find expressioméwords of Gubbay CJ as he then was in the
leading case of€atholic Commission for Justice and Peace in Zimmb A-G &0rs1993 (1)
ZLR 243 (S) at 250G — A, where the learned Chustide had this to say;

“Clearly it (Supreme Court) has jurisdiction in eyetype of situation which involves an
alleged breach or threatened breach of one of ties@ipions of the Declaration of Rights

28ypra note 1
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and particularly, where there is no other judiciptocedure available by which the
breach can be prevente@ompare Martin v Attorney-General &Anor 1993 ZDR 153
(S) (My emphasis).”

As it has already been seen in the normal runiog#h courts are generally loath to determine a
constitutional issue in the face of alternative edmes. In that event, they would rather skirt and
avoid the constitutional issue and resort to thailalble alternative remedies. This has given
birth to the doctrine of ripeness and constitutianaidance ably expounded by Ebrahim JA in
Sports and Recreation Commission v Sagittarius #irgsClub and Ano2001 (2) ZLR 501
(S)at p 505 G where the learned judge had thiayo s

“There is also merit in Mr. Nherere’s submissioratltthis case should never have been
considered as a constitutional one at all. Courtdl waot normally consider a
constitutional question unless the existence oéraedy depends on it; if a remedy is
available to an applicant under some other legiskfprovision or on some other basis,
whether legal or factual, a court will usually ded to determine whether there has
been, in addition, a breach of the Declaration ights.” (See also Zantsi v Council of
State, Ciskei &0rs 1995 (4) SA 615 (CC).

The doctrine of ripeness and constitutional avosgagives credence to the concept that the
Constitution does not operate in a vacuum or igniat It has to be interpreted and applied in
conjunction with applicable subsidiary legislatitmgether with other available legal remedies.
Where there are alternative remedies the preferoete is to apply such remedies before
resorting to the Constitution. That conceptualmatiof the law as previously stated finds
recognition in the leading case ofatholic Commission of Justice and Peace in
Zimbabwésupra) heavily relied upon by the applicants. In thatec®e applicants waited until

they had exhausted their alternative remedies dadpproaching the Constitutional Court for

relief.

3.3 Thepillarsof the doctrine of Constitutional Avoidance: synthetic approach

The thesis on constitutional avoidance is two-peahgThe first one relates to the general
principle of abstention, that id, one reading of the statute would force the cotartsonfront
hard constitutional questionthen the courts should prefer the alternative intégtien that lets
them duck that interpretation. This narrow conaapwf the principle simply tells the courts to
avoid interpretations that would raise hard questiof the constitutionality of the statute itself.

It should be noted in this research that the usth@fdoctrine of constitutional avoidance has
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several consequences to the development of judspie to any given legal system. One of the
notable negative effects of the principle is thiateads to sloppy and cursory constitutional
reasoning. It has been stated times without nurbipehe American Supreme court that “those
who invoke the doctrine must be sure that the radtigre is a serious likelihood that the statute

would be held unconstitutionaf®®

As a result of the invocation of this doctrine, edaw is rife with instances where the
Constitutional Court has avoided by Constructiarly @o later hold that when forced to confront
the questions under a different statute that thastttotional claim should not prevail.

Constitutional avoidance principle is a canon afwgbry interpretation. The principle in certain
instance has been crudely but aptly labelled asot'@f trouble, indeterminate, leading to
unpredictability if not arbitrariness of judiciaédsions®®®. The American Supreme Court over
the years has developed the time honoured presamfitat a congressionally enacted law is
constitutional and as a general rule courts shaudl pass decisions on questions of

constitutionality.

Secondly in Zimbabwe, the doctrine is known aspifesumption of constitutionality, that is, the
law maker always intends to act constitutionalljheTpresumption has found expression in a
number of cases in our jurisdiction. So if a sttisgta capable of two meanings, one of which
would render it unconstitutional and the other @raild bring it within the Constitution, then
the judiciary would prefer the latter interpretatfd* In America and Zimbabwe as well the
courts have established a host of loosely relatées rknown as Constitutional avoidance that

discourage the courts from issuing broad rulingshenmatters of Constitutional law.

The USA situation can be determined using Asthwanderdecision. InAshwander,George

Ashwander and other preferred shareholders of tHabafna Power Company, after
unsuccessfully petitioning the company, sued theamation and the TVA over a contract
between the government agency and the power com@megifically, the plaintiffs challenged
the legality of a contract that the company hackmat into with the government Agency to (1)

purchase the company’s property and transmissioitities and (2) sell the company surplus

2°Almendarez —Torres vs United Staf@8 US 224 (1998)
290 gcalia, A Matter of Interpretation at 29
21Zimbabwe Township developers Pvt Ltd v Lou She88 (2) ZLR 376
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power generated by the government-owned Wilson Danorthern Alabama. Among the legal
theories espoused by the plaintiffs was that thé& Beted in excess of the federal government’s
constitutional authority when it entered into thentract. A plurality opinion, written by Chief
Justice Hughes, ruled against the plaintiffs, ugimg Congress’s constitutional authority to both
construct the Wilson Dam and dispose of electriergy generated at the dam based on
Congress’s war power, the commerce power, and dix@ipto dispose of property belonging to
the United States.

The importance of this decision fits into the suglgd model in this dissertation that was referred
in Chapter 2. This is because the judge found tthetJustice Brandeis’s rules and the entire
avoidance doctrine are not unitary nature, buterationsist of seven loosely related principles
and canons that allow a court to avoid making bmgidgs on constitutional grounds. Some of
the Ashwanderrules, such as the rule against feigned or colusswits or the rule of
constitutional estoppel rarely arises in constiodil law litigation. This point will guide
Zimbabwean courts to determine the extent to wisimhstitutional litigation can be treated as
being different from civil cases where for instanitee existence of alternative remedies have to
be considered rigidly.

In Zimbabwe, theChirwa case (supra note 11) linked to the doctrine ofrgss. It is however
important to state in this research that the ppilecof ripeness has been clearly distinguished
from other doctrines in other disciplines in jurigtbns such as South Africa. Chaskalson et al in
Constitutional Law of South Africa para8.3 at 8.12 - 8.14 observe that:

“While the "ripeness" doctrine is concerned waases which are brought too early, the
"mootness” doctrine is relevant to cases whiah larought, or reach the hearing stage,
too late, at a time when the issues are no longee". A matter will be moot where the
dispute between the parties has been resolvedeopittjudice, or threat of prejudice, to
the plaintiff no longer exists.’

The doctrine of ripeness was explained by KrieglerinFerreira v Levin NO &
others Vryenhoek v Powell NO & othei996 (1) SA 984CC) para 199 said;

"The essential flaw in the applicants' cases is ohéiming or, as the Americans and,
occasionally the Canadians call it, "ripeness". Therm has a particular connotation in

the constitutional jurisprudence of those countnelich need not be analysed now.
Suffice it to say that the doctrine of ripeneswvaerthe useful purpose of highlighting that
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the business of a court is generally retrospectitvdgals with situations or problems that
have already ripened or crystallised, and not vatbspective or hypothetical ones.

Although, as Professor Sharpe points out and ours@itution acknowledges, the criteria
for hearing a constitutional case are more generthan for ordinary suits, even cases
for relief on constitutional grounds are not dedda the air. And the present cases seem
to me, as | have tried to show in the parody abdwebe pre-eminent examples of
speculative cases. The time of this Court is totualde to be frittered away on
hypothetical fears of corporate skeletons beingalsred.”

In Coin Security Group (Pty) Ltd v SA National Union $ecurity Officers & others. . [2000]
ZASCA 137; 2001 (2) SA 872 (SCA) para 9, Plewman JA quoted with approval from the
speech of Lord Bridge of Harwich in the caseAafsbury v Millington1987] 1 All ER
929(HL), which concluded at 980

"It has always been a fundamental feature of odigial system that the Courts decide
disputes between the parties before them; theyotipronounce on abstract questions of
law when there is no dispute to be resolved".

In a similar vein, inWestern Cape Education Department v Georgd1998] ZASCA 26 1998
(3) SA 77(SCA) at 84E, Howie JA stated,

"Finally, it is desirable that any judgment of th@ourt be the product of thorough
consideration of, inter alia, forensically testedgament from both sides on questions
that are necessary for the decision of the case.”

South African jurisprudence also clearly provideplanations on avoidance and subsidiarity.
The principle of avoidance stipulates that commaw &nd legislative remedies must be resorted
to before resorting to constitutional redress wasrhat of subsidiarity postulates that norms of
greater specificity should be relied on before réssg to norms of greater abstractioi. The net
effect is that reliance cannot be placed upon attational right if relief is available through

statute or the common law.

It is also clear in countries that a matter canbpetome constitutional if there is a way of
resolving it by the civil law of the land. & v Mhlungu1995 (3) SA 867 (CC) it was held that,

“I would lay it down as a general principle that et it is possible to decide any case,
civil or criminal, without reaching a constitutiohessue, that is, the course which should
be followed”

*?Currie | and de Waal J in the Bill of Rights HandkeJuta & Co Ltd B Edition at pages 649-650.
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In S v Dlamini 1999 (4) SA 623 (CG)was held:

“As a matter of judicial policy, constitutional ises are generally to be considered only
if and when it is necessary to do so”

In MEC for Development Planning & Local Governmentu@ag v Democratic Party 1998 (4)
SA 1157 (CCit was held that

“Where there are both constitutional issues andeotissues in the appeal, it will seldom
be in the interests of justice that the appeal tmeight directly to this court”

See alsantsi v Council of State, Ciskei 1995 (4) SA @16)(This indeed was the position of
the High Court inDeputy Sheriff, Harare v Kingsley & Anor HH-507%1%vhere it refused an

application for referral on the basis that the wady civil law of the land provided full remedies

This approach has received the imprimatur of tlesir€Cin Zinyemba v The Minister of Lands &
Rural Resettlement & Anor CCZ-3viBere the Court said:

“Two principles discourage reliance on the condinal rights to administrative justice.
The first is the principle of avoidance which diefathat remedies should be found in
legislation before resorting to constitutional resiess. The second principle is one of
subsidiarity which holds that norms of greater sfieity should be relied on before
resorting to norms of greater abstraction.”

Zimbabwe now has a home grown Constitution that &ddsoad founding provision which

contains values that form the basis of its contstitial democracy. The 1980 Constitution did not
have a broad statement of the principles of deneycra The transition from a ceasefire charter
to a home grown Constitution saw the inclusionwdtsprinciples. This recent development was
a product of the assimilation of constitutionalngiples from other juridical systems. Countries
such as South Africa, Namibia and Mozambique ddteucrucial aspects of their visions of

democracy albeit in less detail that of Mal&Win South Africa, PIL was shaped mainly by

% idelis E, Kanyongolo, supra note 73, page 2
2“Fidelis E, Kanyongolo, supra note 73, page 2
29%Fidelis E, Kanyongolo, supra note 73, page 2.
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three cases which related to right to houSihd .GBTI rights’®” and the treatment to prevent
mother-to-child transmission of HIV/AIFE.

3.4 Lessonsfrom the developmentsin the USA

Constitutional avoidance is located as a tool fhdfes use to exercise judicial restraint in
impact litigation cases. The writings of scholarghe USA show how they have made a huge
attempt to show the impact of judicial restrainhisT dissertation will draw vital lessons from
Posner (2012) whose scoping presentation of theusschools of thought on judicial restraint
is doubtlessly useful to this study. He locatesribe of constitutional theory in Thayer's claim
that judges should uphold a statute unless itdiditsawas clear beyond doubag it would very
rarely bg, and constitutional theories that claimed to dispoubt and yield certifiably right

answers in all cases.

Posner considers the term "judicial self-restraitd”be a chameleon since it has several

meanings. He however used three which he considereel the most serious:

(1) judges apply law, they don't make it ("legallsthough "formalism" is the commoner
name--or, better, "the law made me do it"); (2)ged defer to a very great extent to
decisions by other officials-appellate judges defertrial judges and administrative

agencies, and all judges to legislative and exeeutecisions (called "modesty," or
"institutional competence,” or "process jurisprudel); (3) judges are highly reluctant

to declare legislative or executive action uncdnsnal-deference is at its zenith when
action is challenged as unconstitutional (call thonstitutional restraint”). Type (3)

(constitutional restraint), which is a subset oj (Bhodesty), but as a rule is differently
motivated; because (2) is motivated by notionsoofigarative institutional competence,
and (3) by respect for the elected branches of mowent, although that respect is
sometimes based on a belief that legislatures dieypbetter than courts do, which is a
form of judicial modesty.

The third pillar, of constitutional restraint, cage judges adopting, advocating, and amplifying
doctrines-such as standing, ripeness, avoidancerwdtitutional rulings where possible, refusal
to issue advisory opinions, and refusal to deciditigal questions-that eliminate or at least
postpone occasions on which a federal court detsal authorized to declare a legislative or

executive measure unconstitutional.

29%Government of South Africa & Others (2000) 1 CHRL

2"The National Coalition for Gay and Lesbian Equatiage

%The Treatment Action Campaign case on treatmeptawent mother-to-child transmission (MTCT or PMT)CT
of HIV/AIDS.
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He further argues that none of these doctrinesbgarfiound in the constitutional text or its
English antecedents; but they are the inventiormokrican judges. Judges like Brandeis had
their own inventions and were uniformly restrainEdr instance Posner considers that Brandeis
participated in decisions that invalidated New Dlegislation and that by doing so got the
Supreme Court into political trouble in the 193B®& could however be an activist judge for
instance his dissent in Olmstead was activist inatiog a constitutional limitation on

wiretapping in a right of privacy nowhere hintedrathe constitutional text.

Posner cited Wallace whom he considers as havifggeaf a refreshingly precise formula for

restrained judicial decision making. When a case @éoubt, he says, the judge should:

1. Clarify only as much of the statute as is nemgst decide the case before the court.
2. Clarify the statute in the fashion that the #&giure probably would have, had the
ambiguity been brought to its attention. 3. Follcammon-law principles of statutory

construction. 4. Clarify the statute in a manneatthinnovates the least against the
background of prior law--especially in regard tatexding causes of action.

To support the role that is played by judicial rastt on judges who invoke the avoidance
doctrine, Young (2010) used the example of Chistida Roberts who grounded the avoidance

doctrine in a restrained view of the Court's rolg-a-vis Congress. He argues that:

In assessing [serious constitutional] questions,ane keenly mindful of our institutional
role. We fully appreciate that judging the condtdgnoality of an Act of Congress isthe
gravest and most delicate duty that this Courtailtecl on to perform—The Congress is
a coequal branch of government whose Members takeame oath we do to uphold the
Constitution of the United States. The FifteentheAdment empowers-Congress, not
the Court, to determine in the first instance wlegislation is needed to enforce it

Conclusion

This Chapter has dealt with various approaches threrocountries. It showed that casual

reference to constitutional avoidance doctrinetsrvariants can create a grim constitutional
tradition, particularly to the extent to which ingpditigation has not been distinguished from

general litigation. The Chapter also showed thaistitutional avoidance can complicate issues
when related to other doctrines. This is partidylao if matters are dismissed. The next chapter

presents the practical challenges of invoking tr@dance doctrine or its variants in Zimbabwe.

99



CHAPTER 4

Litigation Surgery on the Challenges of the Avoidance Doctrinein Impact Litigation
Casesin Zimbabwe: A Scoping Analysis

Introduction

This Chapter deals with the application of the daoce doctrine by the Zimbabwean
Constitutional Court. Its purpose is to ensure thatcases it decides must justify its existence as
the apex Court on constitutional matters. Furtitemust promote access to justice by ensuring
that matters are brought to finality. The widelybpcized decisions of the High Court on
statutes of limitations as well as its frequent ofstne Constitution to protect human rights cast a
revealing light on the dangers of avoiding the ¢iuson in impact litigation cases. Whether the
Constitutional Court can transform its rising cuttwf avoidance by considering the approach by
the High Court remains to be seen when it decitesages that the High Court has referred to it

for confirmation.

The major challenge, as indicated in detail beltdve, many cases in which the Constitutional
Court invoked the avoidance doctrine or other ldectrines demonstrate that it remains
dedicated to delaying the impact of impact litigati and in a large sense, the protection of
public interests. This challenge can readily bevdrérom instances of express reference to the
avoidance doctrine, or honest assessments of feet ef other doctrines that are used by the
Constitutional Court to have constitutional mattegmoved from either getting struck off the

roll, or dismissed. The cases are discussed befoverims of brief factual backgrounds, the

technical issues raised and the impact of the cases

4.1 An Analysisof the Decisionsthat Bear on the Avoidance Doctrine and its
Variants

Zinyemba v Minister of Lands and Rural SettlememdAnother, CCZ 3/16

This is the first case that bears on the avoidalootrine after the adoption of the Constitution.
In this case, the applicant had been allocated Wandh was subsequently subdivided by way of

withdrawing her offer letter to a certain piecelafd. The Applicant first applied to the High
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Court challenging the ministerial action in ternfighee right to administrative justice as protected
in section 68 of the Constitution. The applicatinrthe High Court was withdrawn on the basis
that she should have lodged the application wighAbministrative Court. Instead of lodging an
application with the Administrative Court, the appht approached the Constitutional court in
terms of section 85 of the Constitution, theus standprovision. Four preliminary points were

raised against the application.

Thetechnical argumentsthat wereraised

The first was that the application was in the wrdogim as it should have been made to the
Administrative Court. The second ground was th&9% of the Constitution is not part of
Chapter 4 and did not enshrine a fundamental righthe contention was that s 291 did not
guarantee to the applicant a fundamental rightrtiengement of which entitled her to approach
the Constitutional Court for appropriate relietémms of s 85 (1) (a) of the Constitution. The
third ground on which the application was opposed that s 71 (3) of the Constitution had no
bearing on the legality of the decision of the Mter because it was concerned with compulsory
acquisition of property by the State and not théheviawal of rights to occupy, hold and use
State land given to a person in terms of an ofé&tet. The fourth ground on which the
application was opposed was that the existencaefAdministrative Justice AcClap. 10:28
gives effect to the fundamental rights enshrineds i68 (1) and (2) of the Constitution and

provides an effective remedy for their protection @nforcement.

The Finding by the Court

Essentially, Malaba DCJ (as he then was) refemwetvd doctrines, the avoidance doctrine and
the subsidiarity doctrine to dismiss the applicentase. After discussing the effect of the
Promotion of Justice Act (PAJA) as explained byrieuet al, the learned judge abruptly stated
that:

Two principles discourage reliance on the consbingl rights to administrative justice.
The first is the principle of avoidance which diefathat remedies should be found in
legislation before resorting to constitutional resiess. The second principle is one of
subsidiarity which holds that norms of greater sfieity should be relied on before
resorting to norms of greater abstraction

The applicant is not challenging the constitutionalidity of any provision of AJA
(Administrative Justice Act) nor is she seekinguge the constitutional rights to
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administrative justice to interpret the provisiooSAJA. The exceptional circumstances
in which an applicant can rely on the constitutibrights to administrative justice do not

apply to the applicant. She ought to have usedé¢heedies provided for under AJA to
enforce her rights to just administrative conduct.

Critique

This case was strategically instituted in termsextion 85 of the Constitution. It is respectfully
submitted in this research that the author of tldgient, Malaba DCJ (as he then was) was
wrong in making a finding that the preliminary pisithat were raised by the Respondents were
unassailable. While this researcher may not belatmtih a discussion of the second and third
preliminary points, it is the determination of tiwst and the fourth points that he strongly argues
raise an urgent need for critical reflections imsthesearch. Further, the Court did not even
attempt to justify its reference to the avoidanoetdne. That doctrine was not explained in any
way. Even the invocation of its variant, the sulasity doctrine was not explained. The latter
was explained in detail in thMajome case€’® There was no explanation on the norms of
specifity and abstraction that were referred ursddasidiarity and this researcher can only argue

that there was no attempt to embark on judiciowsdance in this regard.

In relation to the avoidance doctrine, it is quatdomatic that avoidance limits the expressive
and broader enforcement potential available undsrstitutional adjudicatiof’® Further,
potential implications of uncertainty may lead tmtpacted round of litigation or may leave
litigants in a great deal of legal uncertainty asttie scope of their right8! The Court first
created a serious mistake of treating avoidanaistisict from subsidiarity doctrine. This failure
was the epitome of the passive virtues of judgasesboth doctrines are both expressive of
judicial restraint. Even the argument that couhisudd try to interpret statutes so as to avoid
raising questions of constitutional law is diffitub sustain where the doctrine is simply

suspended on nothing but mere judicial sentim&ts.

*See supra note 2.

*See AN SteinmanComparative Avoidan¢¢2017), JOTWELL, available at
http://www.courtslaw.jotwell.com/comparative-avoid& accessed on 19 August 2017.
301

Ibid.
302 5ee C. NelsonAvoiding Constitutional Questions v Avoiding Undiingionality’ (2015) 128 Harvard Law
Review Forum 331
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Because the author of the judgment did not exglaénbasis of the avoidance doctrine in this
case, his approach amounts to the passive virtugsgligial reasoning where a judicial officer
simply decides not decide the merits of contentioarsstitutional issues in order to preserve the
Constitutional Court’s institutional legitimacy ithe face of the judicial branch’s counter-
majoritarian difficulty>®® Although it has been argued thagvoidance is everywhereits
ubiquity has to be justified. Although in such mrstes scholars have attempted to move towards
strategic avoidance which enables further dialogwer the avoided issues, allowing for
resolution of disputes through the political braeslhan judicial interventiot?” it was clear that
this route was clearly futile on the part of th@lagant since the responsible minister has already
shown his intention to subdivide the land. He hadsammated his intention by withdrawing the

offer letter to the part of the land that she foriynéeld title to.

Furthermore, in stretching the need for the caudrbark on judicious avoidance, this research
argues that the Court wrongly decided on the wrfamgm argument. The first point on the
wrong forum could, put in other words, have theeffthat the applicant was barking the wrong
tree because she had not chosen to apply to therdsdrative Court. At a basic level, one can
argue that by abandoning the Administrative Cooute, the applicant went for forum shopping
to the Constitutional Court. This may take thisuangnt to the argument that where a claim may
succeed on constitutional or non-constitutionalugas (which typically means choosing
statutory interpretation or administrative law @ed of constitutional remedies, the Court

should, under the circumstances of serious unceytgrefer the non-constitutional remetfy.

However the argument does not end there. This slases the inherent danger in considering
preliminary arguments in an armchair way. Thisastipularly so if the first preliminary point is
linked to the fourth point. The Court's argumentswhat South Africa first had a Constitution,
and then an Act which gave effect to the provisiafisthe Constitution. Admittedly, this
argument cannot be used to draw a comparison hetleffect of the Administrative Justice Act

in Zimbabwe. The effect of the Administrative JostiAct was to codify natural justice

303 The same approach has been preferred by E. F &gl#malyzing Avoidance: Judicial Strategy in Comparati
Perspectie’ (2016) 66 Duke Law Journal 1.

3%ibid

*®see J. King,Judging Social Right€2012) Cambridge University Press.
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principles such as the right to be heard and fegit: expectatioff° This Act was promulgated
in 2004, some 9 years before the adoption of a t@otisn which makes the right to
administrative justice justiciable. Neither doegiite effect to the provisions of the Constitution.
Nor has it been aligned with the Constitution. Eh@ras no basis for upholding the fourth

preliminary point in this regard.

Discussion on the implications of the case

Because this case was dismissed, albeit with ner@slto costs, it doubtlessly produced serious
implications on judicial research on constitutiorddctrines and for the future of impact
litigation in Zimbabwe. With regards to proper rass, it can be argued that the Constitutional
Court has not made any serious research finding/teather the invoked doctrines are rules of
law or construction. In contradistinction, it haseb shown that American courts and scholars
have shown how the avoidance doctrine is both @ ofllinterpretation and construction. The
other obvious implications were that the authorth@ judgment in this case had occasion to
invoke the subsidiarity doctrine in a matter thabided both the constitutional questions raised

and the issue of the constitutionality of a statnttheMajomé®’ case

Further, the casual reference to the avoidanceidecivas also subsequently used, albeit by a
different judge in expressly referring to the awide doctrine in th€hawira®®® case Although
there is still uncertainty in countries such asW®A on whether the avoidance doctrine is a rule
of law or construction, it is argued that the ceurt that country have tried to deal with the
merits and demerits of the doctrifie Against this background of no clear discussionttun
nature of the doctrine, this dissertation lookstla cases mentioned to explain how the

Constitutional Court has unsatisfactorily avoidee merits of constitutional cases.

Further, despite their potential to improve on tomstitutional jurisprudence of the country
through innovative judgments, the Constitutionalu@ojudges have been, contrary to
expectations, not always been willing to decide merits of constitutional cases. As such,

crucial aspects relating to the interpretation, lanmgentation, and consumption of the judgments

*®gee section 3 of the Administrative Justice Act.

%07 Supra note 2

308 Supra note 1

30%Edward J. De Bartolo Corp. v Fla. Gulf Constr. Bidand Constr. Trade Counci#85 US 568, 575 (1988)
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have largely been left out by the Constitutionau€oEven the secondary population such as
academics and the media have not been made tostmmaigthe basis of the use of the avoidance
doctrine in this case. The other two serious issekde to how decisions taken by generality of

the Zimbabwean population: the acceptance factat tlee behavioural consideration.

The other implication is that the avoidance doettiias been invoked in a manner that appears to
ignore the three-pronged reference to what comssita constitutional matter. The research
found that the Constitution defines a constitutlonatter as shown in fig 4a below. The diagram
shows that over the years after the adoption of @mastitution, the decisions on both
technicalities and the merits should have beenvdweiming. All the judges who would have
dealt with the merits of constitutional matters Wwbhave enabled the general populace as the
consuming population to keep themselves up to datle how these decisions would have

empowered them to be more of policy influencers tiakers.

This is just one great way of the demerits of jidigpassivity under a transformative
Constitution. In addition to upholding technicagj the judges of the apex court could be an

amazing lot for the coming years. They however gl®vesearchers with a chance to gauge their
performance in the three areas that are shown digdéma.

V
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From the above diagram, it is hoped that the Ctutigtnal Court should deal with constitutional
matters using the three aspects considered bydhstitution. The cases show that the margin of
propensity to interpret is greater than the mawgithe propensity to protect and enforce the

provisions of the Constitution. Put simply by baving from economic principles:

MPI = MPP=MPE where
MPI=Margin of propensity to interpret the Constitut

MPP is margin of propensity to Protect the prows®f the Constitution, particularly the Bill of
Rights and

MPE is the margin of propensity to enforce the mions of the Constitution through providing
the constitutional remedies in section 85 (declanabrders and compensation).
4, 1.1 Theimplications on the variants of Constitutional Avoidance Doctrine

Fig 4b below shows the other ways, beside avoidance absidiarity have been employed by
the Constitutional Court to invoke the avoidancetdne as a way of avoiding the merits of
constitutional matters.
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Fig 4b.

As shown on fig 4b above, avoidance doctrine waskad in the cases that are put in the boxes.
The illustration shows how it is difficult to retyn the various instances where the Constitutional
Court flirts with the doctrine to develop the jymisdence on the Constitution. For the avoidance
of doubt, pictorial presentation has been usedtovshe number of judges who agree with the
author of a constitutional judgment that invokes ttoctrine either expressly or in its variant
forms as shown ifig 4b. The research arguably considers @teawira®’® decision because it
also expressly refers to the avoidance doctrina a&y that was used to the detriment of the
right to life and its possible enforcement. It vadso in turn used as a precedent to invoke the

avoidance doctrine in labour matters such aKtteandecasé’.

310gypra note 1
311 Supra note 16.
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4.2 Chawira and othersv Minister of Justice and Others, CCZ3/17
The whole facts in th€hawira case can be found electronically on Veritas ZimbabWwhe
founding affidavits, heads of argument as well apptementary heads of argument and the

amended draft order in the case can also be fonrvkedtas. The brief facts were that:

The applicants were awaiting execution for lengbeyiods, some as long as 18 years.
The argument was that the prolonged wait, couplét the appalling conditions under

which the applicants have been incarcerated, amtauctuel and inhuman treatment or

punishment for the purposes of section 53 of thesttation of Zimbabwe?

The matter was heard on 13 January 2016 and thgmgwit was delivered in 2017. This
researcher, as a newspaper columnist, first stsme of his findings on the avoidance doctrine
through a case review of ti@&hawira judgment which had expressly mentioned the avaiean
doctrine®® The judgment was authored by Justice Bhunu as shimfig 4c. Eight judges of the
Constitutional Court concurred. Put differentlyetd was no single judge who dissented. Those
who concurred did not write separate judgmentsttiréss how they had come to the same
conclusion with Bhunu JCC. The judgment refershdpplicants, who were death row inmates
as ‘condemned prisoners awaiting executiofhis language was found by the researcher to be
at variance with the language of constitutionalhtsg and in essence showed that the

Constitutional Court was not prepared to presemeesanctity of human lifg"

#25ee Veritas Zim, http://veritaszim.net/node/1832 accessed 4 July 2017.

S. Hofisi, ‘Chawira Judgment: Some Reflectigrtte Herald, Zimbabwe, April, 2013vailable at
http://www.herald.co.zw/the-chawira-judgment-soraélections/accessed 4 July 2017.
314, ..

Ibid

313
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Fig4c
Criticism of the case

The court simply referred to the avoidance doctvisitbout explaining the rationale for invoking
this doctrine. This research argues that the Cowse of the alternative remedy and ripeness
arguments was wrong. These two arguments are &atttat are linked to legal standing. Most
importantly, it is argued that this was a case whbe Constitutional Court was supposed to
appreciate the fact that the Constitution equipwith the power to discard the dirty hands
doctrine in that a person who has contravened adawt debarred from approaching a court for
relief’*® under the methods of approaching the Court iretleat of a constitutional brea¢i.In
other words, the Constitutional Court was deal itk propriety of the remedy that was being
sought rather than be seen like it was using tterraltive remedies argument or the ripeness

doctrine to bring the dirty hands doctrine throtigé backdoor.

The liberal nature of the legal standing was nopprly utilized to protect the applicants. This
was notwithstanding the fact that the Supreme Cloaditalready made a finding well before the
adoption of the Constitution that liberalizes leganding. InCatholic Commission for Justice

and Peace v Attorney General and Oti&83 (1) ZLR 242 (S), a public interest group was

315 Section 85 (2) of the Constitution.
%16 See section 85 (1) of the Constitution
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allowed to represent four convicted murderers arfthive their sentence of death set aside on the
ground that the delays in carrying out the sentéagether with the conditions that they found
themselves in violated their fundamental rightse T®ourt did not end on technicalities but
innovatively argued that the applicant Hadus standibecause the four condemned men had
applied to be joined as additional applicants. Bseaof the significance of tli@hawiracase to

the development of the jurisprudence on right te, lihe Constitutional Court was supposed to
deal with the appropriateness of the remedies aac¢he declaration of unconstitutionality of the
administrative actions of the prison officials tetdeclaration that their freedom from cruel,

inhuman and degrading treatment had been infringed.

The Supreme in thECJPcase (supra) did not justify executive policy. éichthat the delay by
the Executive in carrying out the death sentencposed by the courts, together with the
conditions under which the prisoners were incatedrand the anguish that they were subjected
to rendered the proposed executions contrary t @ )Lof the Lancaster House Constitution as
being inhuman and degrading punishment and treatr8emprisingly, the Constitutional Court
in the Chawira case avoided making a constitutional determinatiosimply chose to avoid the
matter by referring to the need to exhaust all iieee This finding saw it linking the case to the
ripeness doctrine which allows the courts to disnmmtters that they feel are brought to court
too early. The approach that was taken in this easemore surprising if regard is made to the
argument that the Constitutional Court believed tha applicants had prospects of success on
appeal. This was an opportunity of the Court tol dath the matter considering the fact that
there were other issues that were not linked toahygeal such as the seeking of Presidential
pardon. Presidential pardon is not a matter of guace but of rights enshrined in the
Constitution. As such, the court was wrong in lungpit together to the need for the applicants

to exhaust internal remedies.

The same holds for commutation of sentence whihnsatter of right and not legal procedure
that must be satisfied before one approaches thet.Go CCJP (supra page 283 para. F), it was
stated that:

‘the power to ‘commute’ sentence of death is ancetkee power. Though it exists
essentially for the protection of the condemnedger he has no right to be heard in the
deliberations of Cabinet. He may only submit a meretition. He has a de facto right to
expect the lawful exercise of the power but no llegmedy is available to him save
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where an infringement of one or more of the pra¢ecprovisions of the Declaration of
Rights can be shown'.

Implications of the case

Some of the implications have been shown above ttietdeath row inmates continue to be
denied the right to constitutional protection bessauof the avoidance principle. The
Constitutional Court deliberately avoided the uk#soprotective role to enforce the right to life.
The researcher also benefited from the email feddba some of his findings on the doctrine to
understand the implications. The email and whatsagponses were sent as feedback by the
readers of his newspaper artictfé6§The whatsapp feedback was sent by lawyers in itnpac
litigation. The researchers compared the feedbacthis case with the email feedback from
some avid readers. For instance, One Professorensorslecturer in the Political and
Administrative Studies commented on the articlelt@ndoctrine that dealt with the High Court’'s

18

approach in thélyika®'® andMangwirc®® cases that:

| was very much interested in the article of 19yJA017 (on statutes of limitations:
separate and unequal. | was very much impressethdyempty noise’ explanation. |
think you should write an article on State lialyilit believe students would be very much
interested in it?°

Because this dissertation focused on the normatne legitimacy issues flowing from the
actions of justice, the Professor, as part of thesumer population was able to follow through
the argument that was presented in the newspajpeeaifwo cases were used to illustrate why
claims against the State amount to ampty noise’ The reader was therefore quick to observe
the need to write an article that speaks spediidal state liability***The first case, thélyika

decision, showed that the applicants had been aetlow challenge the constitutionality of the

317 See S. Hofisi‘Statutes of Limitation: ‘Separate and Unequahe Herald, Zimbabwe, 19 July 2017. See also, S.
Hofisi, ‘The Avoidance doctrine: Arguments and Aysas$’, Herald Zimbabwe, 26 July 2017. See dl&ahlomi v
Minister of Defencel997 (1) SA 124 (CC) where the Constitutional CafirSouth Africa struck down section 113
(1) of the Defence Act (1957) which limited theiota against the Minister of Defence to a periodeateeding six
months after the cause of action arose. It alséespmthe need to give notice to the Minister oranth before the
commencement of the action. See @sammer v Minister for Social Development and osh&d07 (5) SA 323
(CO).

#8ypra note 42

319 Supra note 1

32%ersonal email feedback from Professor Zhou

%2MThis is perhaps because the professor is awaréhirat is a law related case in POLAD that is knewiState
Legal Liability. The doctrine of empty noise lomutum fulmeris commonly discussed in that case. Interestingly,
students also become part of the consuming populatid secondary population in legitimizing theisieas of
judges.
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Police Act which imposes an eight months periochiwitwhich one can sue police officers for
constitutional breache’é? Even though the case was instituted by a privatefirm, the case fits
under impact litigation because the lawyer seibeddpportunity to file a case that strategically
developed the case law on constitutional rightdsag the right to equal protection and equal
benefit of the law*® Further, the lawyer who represented the applicargadai Biti, has been

bringing strategic cases before the superior cStftts

The researcher purposely chose to publish soméeofindings in the newspaper because he
wanted to create a research narrative on the avoeddoctrine. This narrative allowed him to get
feedback from lawyers who work for law based orgatmons and those who are member
lawyers of law based civil society organizatidfislt also enabled the researcher to solicit the
views of academics and students from institutionkigher learning. Ultimately, the researcher
had occasion to discuss the benefits of impagalitbn on media forums because of his writings

on the Constitution.

His discussions with those who gave feedback helpedto make a finding on the need for
impact litigation lawyers to always be preparedamdress judges on the demerits of the
avoidance doctrine in constitutional matters. #oathowed that the lawyers who appreciate that
doctrine can even implore the Court to discard dbetrine when they exercise their judicial

a%’ and Mangwird®® cases discussed above

discretion®*%or instance, the judges in tiNyik
considered the realities that obtained in the cas@soid serious technical arguments that were
mounted on behalf of the respondents, but stilcpeded to protect the applicants whose rights

had been violated.

322\lyika case supra note 42

32%5ection 56.

32%For instance, he represented the applicants ihdkieness Mudzurcase supra note 26. TNeidzurucase was a
catalyst for legal reform on discrimination statugeich as the Marriages Act and the Customary ktges Act.

32%or instance, David Hofisi responded on the Zimbathwawyers for Human Rights Whatsapp group that the
review onChawira judgment supra note 1 was fairly dealt with anel @onstitutional Court had not canvassed the
avoidance doctrine well. The researcher had pdktedoft copy of the judgment on the group as glirnformation
sharing. Fortunately, responses were made whiaoh @ésnonstrated how each human rights lawyer toek th
Constitutional Court's approach. The researcheretstdod the need to gain from the abilities of hamghts
lawyers to mount expressive constitutional deliberes.

**see L. Madhuku who implored the Court in tajuru case supra note 26 so that the court would noubkeul

to avoid constitutional issues. Although DCJ Maléhs he then was) was not swayed by the lawyergdke shows
how a lawyer can use his knowledge on the doctirtbe attitude of the Court to make submissionsoinrt.

327 Supra note 42

328 Supra note 1
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From the lawyers who provided feedback on reviewasitles, the crosscutting idea was that
judges need to develop their jurisprudential cagdxy including views of legal scholars in their

judgments. They also showed that where judges waaNe indicated to lawyers that they do not
want to be addressed on certain issues, they shmtldeserve judgments. For instance the
Chawira judgment?® came a year after the hearing of the case. The was subsequently

dismissed on technicalities. This practice psyctickly affects impact litigants and their legal

representatives. Some lawyers indicated the neesmlways share judicial precedents before
filing them to allow for inputs on the avoidancectttne. They also suggested that there should
be sharing of precedents using online platformshas been done by some civil society
organizations like Veritas. This allowed the resbar to also visit the Veritas page in this regard

to verify the suggestions.

The visit to the Veritas page revealed that thétutgn clearly indicates the nature of the case
that they want the members of the public to suppt instance, as the researcher was looking
for material on theChawira judgment on Veritas, he found that there were Billo cases that
had been instituted by Veritas relating to the ldgenalty. There was information on the court
pleadings such as founding affidavits of the ajpits, draft orders and the call for members of
the public to support the case through court atienef*° Under Constitutional watch 5-20186, it
was indicated that the carrying out of death sex@ens unconstitutional. The date for the
hearing of the case was given as 27 January 20%6vd@nue was given as Constitutional Court,
Mashonganyika Building, Harare, (next to the Higbu@ building). The time for hearing was
given as 9:30am. The cases were clearly givé¥ddsvu & Anor v Minister of Justice & Another
(CCZ50/2015) anilakoni v Commissioner of Prisons &Anoti{@CZ48/2015).

4.3 Makoni v Commissioner of Prisons &Anothe€CZ48/2015

In this case, the researcher found that JCC P#el wsed the constitutional avoidance as a
remedy but again eight Constitutional Court judgescurred with his finding. This clearly
demonstrated how the judges are acquiescing tovigwes of the author of constitutional
judgments. In this wake, the study showed the hisnef always taking impact litigation

seriously as is done by organizations such as a&ritThis organization clearly demonstrated the

329 Supra note 1
%%olosi v Minister of Justice and Anarhich was clearly posted on the Veritas home p@age PIL case.
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reason why théakoni case was important. It also showed the constitatitsssues that were
expected to be canvassed in that case as a puot#diest litigation case. The Veritas page for
instance indicated that:
Please attend the court hearing to support theseg®oth these public interest
cases have been instituted by Veritas and we ufgéhase who have been

working to abolish the death penalty and to sechrenane conditions for
prisoners to attend the hearings. It is not knowriclv case would be heard first.

Fig 4d.

It is clear from the above that the general poplaho have access to internet would frequently
visit the Veritas home page or circulate informatan various platforms. The home page also

shows the importance of constitutional issues Ind@kes. It indicated that:
The Constitutional issues in the cases
Ndlovu and Another v Minister of Justice & Another

Both Applicants in this case were sentenced tohdéat murder before the present
Constitution came into force. They argue that theght to life under section 48 of the
Constitution will be violated if they are executealv because the current law providing
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for the carrying out of the death sentence doescnaform with the Constitution. They
contend that no prisoners can be executed and neicted criminals can be sentenced
to death until the law is amended to bring it ititee with the Constitution and any such
amendment cannot apply retrospectively. To applyetaple such as the applicants who
have been convicted before the amendment is paasemtder is sought that to execute
the applicants would violate their right to life der the Constitution.

Makoni v Commissioner of Prisons and Another

In Zimbabwe a sentence of life is imprisonmentHerrest of that person’s life: he or she
cannot be released on parole. Convicted murderdrs are not sentenced to death are
often sentenced to life imprisonment, the appliceuto is serving a life sentence, after
sentence, argues that it amounts to cruel and irdmapunishment to keep him in prison
without any hope of release on parole, however nyaays he has served, however god
his behavior and however much he may have repemtddeformed. Prison conditions
in Zimbabwe are so severe that a long sentencebmagntamount to a death warrant.
Put another way, the applicant’'s argument is thatvould be cruel and inhumane to
execute him-which it would be-it is equally cruatlanhumane to imprison him until he
does through neglect or starvation.

The site search also revealed the expectationseoPublic Interest Litigation lawyers and the
organization which had instituted the case whiokythoped would be heard on the merits

relating to the constitutionality or otherwise bétcases. Veritas had this expectation that it was:

Important to bring this case as, if as hoped, teatd penalty is abolished and sentences
commuted to life imprisonment the prisoners coneerwill be hardly better off. The
Constitution not only endorses the right to lifé blso the right to human dignity. It also
prohibits cruel and inhumane punishment. The Euaop@ourt of Human Rights made a
strong ruling against life imprisonment without pg as condemning a prisoner to life
without hope. This case argues that life imprisanihwéthout parole is contravening the
International Covenant on Civil and Political Righ{lCCPR) and other international
agreements to which Zimbabwe is a party. An ordesdught that life imprisonment
without hope of parole amounts to cruel, inhumandegrading punishment

Critique and implications

The Court in this case used reasonable reviewantdhe applicants some of the remedies that it
thought were properly laid out while denying théess. However, the implication of the case
was that it did not add to the pronouncement ontiwdrethe death penalty is unconstitutional.
Litigants can however use this judgment to frame tamedy which can lead to the striking
down of the death penalty and ultimately the prad@cof the sanctity of the right to life as
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enshrined in the Constitution. The need to presahes sanctity of life is premised on
international best practices and on the argumattttie God who gave humans life also gave

them the right to live free of inhuman, degrading aruel treatment.

4.4 Argumentson judicial deference asa variant form of the avoidance doctrine

The most important aspects that were addressedaisrchapter dealt with the extent to which

constitutional issues are either ventilated in iotpeases which affect the generality of the
Zimbabwean society. Zimbabwe is a society whichsgnibed constitutional norms that are

ultimately used to legitimize the decisions of jadgBecause this dissertation is part of the
requirements of the Masters in law degree, it vagsortant to carry out this research with the
view that the point of law school is to serve stgi@ot simply to advance expert knowledge

systems and the states of those with expetiise.

Further, legal research equips the student withlydca tools on both qualitative and
guantitative legal research. This mixed methodti@aarly when applied to empirical research,
has been discussed by Martha Minow in detail whenstated that it allows researchers to ask:
How well are we doing? How well does a given ruleppactice work? Who is helped and who
is not? Does a particular institution work? Do pelgpreally need a lawyer in situations when it
might be just as effective to give them accessdsilg understandable information about the
law?**? The cases that affect the generality of the pdjmulare listed below.

Mujuru v Minister of Finance CCZ 75/17

This is a case in which the Constitutional Couvioked the avoidance doctrine to allow for the
judicial deference of a constitutional questionw#s found in this research that the Court in fact
allowed government policy to sail through withoeiriy challenged by the consumer population,
the citizens. The Court threw out the Bond Noteallehge by first deferring the hearing of the
constitutionality of the bond notes until such andi when they were introduced. The
Constitutional Court was of the view that the aqgofit had not pointed out the alleged illegalities

before the notes had been introduced. She hadnmorisrate at such a time when the Notes

331

E. Newburger,What Justice Demands of Us, No One Person Can BroeALooking Back and Ahead with
Martha Minow, Havard Law Bulletin.
%3%bid
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would have been introduced how the legal frameworktheir introduction would violate the
Constitution.

To show that the general populace was not acquiescehe Constitutional Court’'s deference
approach, people responded to the online mediaigatioin on this case in the Herald of 28

September 2016. One interesting comment was fr@mlahayana who instated that:

Hiding behind a technicality until a fait accomplas been committed and the damage is
inevitable before any action can be taken. Simglfects how insecure and unsure
Government and Mangudya are of their obscure angttremsparent policy decisions
that will certainly send all the wrong messagegadtential investors, who now will have
no option to continue sitting on the fence untis thess is sorted and incoherent Zanu-
PF is removed from office (underlining is intentdlg made).

Another commentator identified as Gambarenyika r&eththat:

The case for bond coins wins on a legal technigdliit scores zero on the economics
test. Sadly, it's our lives in the big experiment

He was supported by another commentator who rerdadhi:

@Gamba Re Manyika how very right you are. Trutwleether Bond notes are introduced
now or whenever IT IS ZIMBABWE'S ECONOMY THAT ISN&JTO TAKE A TURN FOR
THE WORST...Mirai Muone (wait and see). Mujuru $thiowt even waste her valuable time

fighting zvemaBond notes izvi. Even if they ardedabny other name it will not make a
difference

The debate and questions which were raised haveadanl on the legitimacy of a judicial

decision. While the commentators who felt that @enstitutional Court had legitimized an

illegality were in the many, there were some whoenaso focusing on the personality of the
litigant and the President. For instance, one comater on the Herald post who was identified
as eliare marked that:

I think Madam was seeking relevance for nothingis Tthing was approved by the
President a long time ago and | don't know why peapant to make funny out of
themselves when they know very well that once bamehas been approved at high
level, they (sic) is no going back. Wait until yget into power if you are lucky and you
introduce your own policies, currencies etc. andttis what you must fight for now or
never

His views showed how some members of the consuopulation thought that the Presidential

approval of the bond notes settled the issue otetfaity of introducing the bond notes. To elia,
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the litigation was steeped in high level politighis clouded his views on how even the powers
that be must act within the bounds of the law,ipaldrly the Constitution. His conclusion, as a
fractional representation of the general citizemas that the litigant, a politician, was using the
bond note case as a linchpin of her power poléms as a result, government had the green light

to introduce whatever policy that they want as lasghey are in powér>

Synthetically, this research states that the vieyvthe online commentators above bear a lot on
how the Constitutional Court has been getting aibuyom some members of the public. It has
however been shown by one of the commentatorstliea¢ was afait accompli. This clearly
pointed to the fact that some of the citizens &dtathat the avoidance doctrine deprived them of
the opportunity or right to be heard. This viewbigtressed by the opinion piece that was given
by Veritas which argued that the Government wassnpposed to use the Presidential Powers
(Temporary Measures) since, besides being uncotstial, added to the belief that

Government had a sinister motive in introducingtibad notes.

After this decision, the Minister of Finance andoBemic Development, Hon. Patrick
Chinamasa, who had also been one of the responutettie Mujuru case, issued a five-point
Press Statement on the release of the Bond NateXl @ctober 2016. The Statement was issued
on the same day when the Bond Notes Regulations gaetted. The Statement showed that the
Reserve Bank of Zimbabwe (RBZ) would start the psscthrough issuance of Bond Notes as a
legal tender. The RBZ would issue the Notes once shtisfied that the members of the public
would have been sufficiently conversant with thkesa features of the Bond Notes. The RBZ
had the power to issue the Notes. The purposeeoNtites was meant for the recovery of the
economy and this was beyond a measure of doubtMIiister appealed to the general populace
to embrace the Bond Notes.

Essentially, the Minister was directly respondioghe concerns that were raised in ihgjuru
Case, which concerns had also been debated by ¢mebens of the public through media

responses. For instance, When Veritas opined oletfadity of the Bond Notes as only having a

3337 Administrative law, or any other branch of pablaw, the green light theory allows administrathedies to
take decisions without limits. If the Constitutidr@ourt had adopted this view, as reflected in¢cbemmentator’s
opinion, the Constitutional Court would have invdkine doctrine of subsidiarity. The litigant wouldve been
ordered to follow the remedy in the Administratiuestice Act that is, approaching the High Courtréamedy.
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six months lifespan that was occasioned by theofithe Presidential Powers Regulatidifs,
members of the public responded to an online artbgl Ngobani Ndlovu that was published in
the Newsday of 3 November 2016. One commentatartiicexl as Anti-bond commented that
the opinion by Veritasmakes a lot of sense. Why skip Parliarh&fit However, another
commentator explained why he felt Parliament wagpsgd. He remarked thatMugabe didn’t

want any debate on bond notes hence the back ghpwoach.

Although the otheMujuru case was heard in February 2017, the ConstitutiGoart again
upheld a preliminary point that hinged on the mannevhich the application had been brought
before the Court. The respondents raised a praimipoint to the effect that the applicant was
supposed to first challenge the constitutionality tbe Presidential Powers Act before
approaching the Constitutional Court. It was aleatented on behalf of the Respondents that
section 167 (2) of the Constitution was not propeitilized to determine whether Parliament or
the President had failed to fulfil constitutiondlligations. The applicant, through her counsel, L.
Madhuku argued that the preliminary was meant ghghe court to avoid the matter based on a
technicality. DCJ Malaba (as he then was) felt thet was a personal opinion since no cause of
action had been showtt CJ Chidyausiku also felt that the applicant hatlthe cart before the
horse since she had not exhausted internal rem&dies

From the above, it becomes clear that the avoiddoc#ine prevented the Constitutional Court
from getting to know why the litigant felt that tH®ond notes were prejudicial. The Press
Statement from the Minister, presented as an applearly shows why members of the public
should have been allowed to challenge the bondsnatemerits. Mujuru, as a political party

representative, stood a percentage of public isteability to represent his supporters and the

$3%Presidential Powers (Temporary Measures) AmendmgReserve Bank of Zimbabwe Act and Issue of Bond
Notes) Regulations, Sl 133-2016, gazetted on 3bliect2016.

33%erhaps Zimbabwe would also have benefited had smeneent back to court in this regard. In the Uhite
Kingdom, a citizen, one Miller went to Court to dkage the UK Government for wanting to pull outrfr the EU
using the royal prerogative and without involvingrirament, sed&k (Miller) and Another v Secretary of State for
Exiting the European Union and Anothet017. The same happened in South Africa whereSthaeth African
Government wanted to pull out of the InternatioBaiminal Court without having gone to Parliament. Both
cases, the Courts ruled that Parliament was sudpgogeve been involved.

3383ee T. KamhungiraCon-Court Throws out Mujuru’s Bond Notes Ca&ily News, 16 February 2017.

%3™This case clearly shows how the avoidance docisitecated within the doctrine of subsidiaritywias also not
surprising to hear the then DCJ stating that thesGmitional avoidance reference was a personaiapisince he
himself is a fan of the doctrine.
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generality of the citizenry. Further, the argumenmt the lifespan of the bond notes was

meritoriously presented.

4.5 The contribution of the lower and High Court to thejurisprudence on
constitutional avoidance

The Evan Mawarire case (unreported magistrates gase

The Magistrates Courts in Zimbabwe have been ugiagConstitution to protect the rights of
citizens in strategic cases. The Harare Magistr@esrt for instance used the constitutional
provisions in an impact case to promptly releaseised persons who were either not advised of
the charges that were altered in cBtiror who had been arrested beyond the constitutié®al
hour limit3**Based on the impact presented by the two caség foitisprudence on the rights of
arrested persons, the researcher had a courtwisite he searched the court records on the two
critical cases on strategic litigation. The two esasvere heard by the former Provincial
Magistrate for Harare, Esquire Vakai Chikwekwe. rir@an analysis of the judgment, this
researcher found that there is a great deal obnéag in the two cases as they proceed from
using the Constitution even where an accused pasdacing a seemingly serious offence. Once
an allegation of a constitutional breach by theeStastitution such as the Zimbabwe Republic
Police is successfully made by a litigant, the loa@urts have been seen to protect the citizen’s

right in such cases.

For instance, the State prosecutors had soughinem@, in court, the charges of Pastor Evan
Mawarire from the one preferred at the Police Btatthat is, public violence to subverting a
constitutionally elected government. It was strag@ity and rightfully submitted on behalf of the
accused, that the stance that was adopted by #ite Bas improper because the charge that the
accused was not originally charged with the critm&t the State sought to prefer. The Court
made a landmark ruling that had its basis in thesBwtion. The Accused was promptly

released before the preferred charge could be saaglan a court of law.

Generally, the finding that was made by the loweu€ affirms the constitutional argument that

the reach of constitutional rights is expanded bhyapproach wherein rights are generally

3383 v Evan Mawarire
3% v Bernard Manyenye@RB 9079/16
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construed in favor of the individual and derogasiémom rights and freedoms receive a strict and
narrow construction:’ Added to this is the generous and purposive intémion which
considers the spirit as well as the letter of thestitutional provision in question and seeks to

give full recognition and effect to the fundamentghts stated therei{”
S v Manyenyeni, CRB 9079/16.

Apart from theMawarire case, the Harare Magistrate Court has also be&k ¢o use the
constitutional provisions in thManyenyenicase. The mayor for Harare was arrested by the
Zimbabwe Anti-Corruption Commission (ZACC) beyonk tprescribed. It used the records
from the ZACC to affirm the constitutional positiohhat position was also made in light of the
conventional legal positions which seek to protiet rights of accused persons in instances
where the evidence presented on behalf of the 8tatrints to nothing but a version which has
the same weight as the accused person’s versianrai$ing of the constitutional breach of the
48 hour period was strategically done and the pmudence on the right to liberty was

remarkably developed by a lower court.

The Manyenyenicase affirms the argument in constitutional rigtitat the Constitution is
construed as a whole, taking each provision inednas human rights are interactive values
aimed at achieving similar goafs. The research also made a finding that ktenyenyeni
criminal case also dovetails with the method oéripteting the Constitution using a dynamic
approach which treats the Constitution as a livimgrument, taking full account of changing
conditions (the 48 hour statutory limit), socialrms (rule of law requirement and the need to
believe the accused person’s version where theepg&against him is 50-50) and values (rule
of law as envisaged in section 3 of the Constit)t®o that it remains flexible enough to meet
newly emerging problems and challend&sThe refusal by the lower court to place the acduse
on remand upon making a finding of the breach ef4B8 hour statutory limit gives credence to

349%inister of Justice v Bickle and Othesspra note, @446-441f) Re Munhumeso and Othessipra note @559D,
Rattigan and Others v Chief Immigration Officeipra note @185F

341Smyth v Ushewokunze and Anoft#98 (3) SA 1125 @1134E

34%Rattigan cas, supra note 343 @185F, R v Lyons (1987) 2 SCRaB626.

343Mlinister of Home Affairs v Bickle and Other884 (2) SA 439 (ZSC) @447G, see d@snyth v Ushewokunze and
Another1998 (3) SA 1125 (ZSC) @ 1134E aRdttigan and Others v Chief Immigration Office995 (2) SA 182
@ 185G-186A.
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the need to treat constitutional rights as primaagd the limitations placed on them as

secondary*

4.5.1 Analysison the contribution of the lower and High Court to thejurisprudence
on Constitutional avoidance

This dissertation made a finding that there is greference to the constitutionality or otherwise
of laws by the High Court. There are two cases Wet chosen in this research to demonstrate
how the Court has been proactive in determiningdbrestitutionality of laws that are not in
tandem with the Constitutiotf> Further, a scoping examination of a plethoraasies that bear
on the Constitution reflects that the judges of itigh Court seem to have brought a positive
impact on the constitutional rights trajectory. §tias enabled the general citizen to lead a

normal life either due to temporary relief or fimalief.

In addition to the two cases, the research alssrnet to other progressive judgments such as on
referring constitutional cases for confirmatithor otherwise by the Constitutional Court are a
positive step in the development of constitutigoualsprudence. However, there are challenges
that are still faced by litigants in impact litigat at the High Court. The above cases have been
widely publicized in the media, both in the Statel grivately owned media. The publicity
cannot be separated from the proactive role of High Court. This augurs well with the

argument for the need of going beyond single tase ¢o:

‘A litigation program aimed at accumulating a seradsfavourable decisions changing
constitutional law. An incremental approach empbeasi narrow factual issues and
specific claims, and groups with large legal staéfisd cooperating attorneys are
strategically positioned to conduct litigation ihi$ way. Litigation of this kind has
achieved changes in the constitutional doctrineegowg racial segregation, criminal
procedure, selective service, religion and employtia’

Added to the above are issues that revolve arohedcburts such as the timing of the

applicationd*® the lack of consensus on what amounts to groahdppeal*® the descending of

344SeeRattigancase supra note 343.

34MNyika and Another v Minister of Home Affairs antiess supra note 42nd Mangwiro v Minister of Home
Affairs and Others supra note 1.

#%bid

%"Hakman Nathan, supra note, page 127.

¥8n many instances, this researcher was asked lmefuds to why most strategic cases are broughtoasutnal
applications’, a reference to cases that are broatghight. Most of the clients travel for long @disces and lawyers
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the presiding judge into the arena; the issue sfscof litigation and the role between fission and
fusion of the profession. Linked to this is thetftwat the order of the court usually becomes a
brutum fulmerbecause the order is not respected by the pdilidke litigant lawyer does not go
back to court to confirm the final order. This fingd was made through a face to face interview
with a senior human rights lawyer who felt thagstgic litigants are sometimes to blame and
contribute to situations where judges dismiss ¢tutigtnal matters based on technicalities. They
are satisfied with temporary relief and abandonctme which in essence, should be heard on the
merits. Temporary relief is usually given on arerrh basis without occasion by the Court to
deal with the merits of the caisé

Despite instances where the Constitutional Coust tmade huge strides in declaring certain
statutes to be invalfd?, very little has been made in speeding up theraimation of the
constitutionality of limitation statutes. Even thespondents in the academia whose attachment
to constitutionalism is not wholly legal-the patiti science studerit§ and those that are not
very familiar with the rigmarole of court proceds+eere typically able to register their concern
with the seemingly ineffective way in which the gressive judgments on limitation statutes are
taking time to be confirmed. More than three oufonir students felt that the judgments were not
considering the challenges that were faced by ppéicants who were still in pain or had been

brutally attacked.

in strategic litigation usually get instructionsddate and prepare the application towards theoéide day to avoid
having the matter lose its urgency.

3%°The judges of appeal at the High Court seem tortangled in this mantra. They simply force litiggmn
strategic litigation cases to withdraw on the b#si grounds of appeal are not clear. The rulabefCourt that are
referred to are not explained. In situations whéee PIL lawyer tries to explain his case using ¢hse law, the
presiding judges usually do not allow the lawyedtoso. The end result is that they resort todltarterpretation of
the so called ‘bad grounds’.

%% the case ofn re Prosecutor Generahe Court had to threaten the then Prosecutor 1@ewith the revocation
of his practising certificate to force him to complith the court judgment. Further, the delays g Constitutional
Court in confirming or declining to confirm mattefgt are referred to it by the High Court are enilolg.

#4n an interview with a senior lawyer who chose ® dnonymous, he indicated that the gains of prsiyes
judgments that are made when temporary interdiretgven are ultimately reversed by the failureldyyers togo
back to court to have the matter heard on the meXki such, this is not health to the developméstrategic cases
that bear on the Constitution. This in a way alkthes judges with the feeling that some strategises are only
done to burden the courts with a backlog of incatgtases. As such, they feel that they are jedtifi dismissing
some cases on technicalities (Chapter 5:11)

%25uch as the Marriages Act (Chapter 5:11), and tretdBnhary Marriages Act. (Chapter 5:23)

¥3The students were asked to indicate their viewsrmthey were asking the researcher about émepty noise
doctrine as related to claims against the State fdsearcher, a lecturer at the Department of i€aliand
Administrative Studies, asked them to show themprehension of the time lapse between the judgrotiiie
High Court and the time that has been taken byCiiestitutional Court to confirm or decline to caonfithe two
cases.
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In essence, their concern was that the ConstiitiGourt is deliberately avoiding to confirm the
orders in the two cases because one of them hasd bearing on State assets and vertical
accountability. Even without having detailed cue agurt procedures, many respondents,
considered as part of the secondary populatiomtifted themselves with the applicants who
were injured or had their property confiscated iy Police. They also placed themselves on the
constitutional strata and were more concerned thighrole of the Constitutional Court judge in
affirming the roles of the High Court judges in dmping the Constitution. As their responses
indicated, this dissertation found that the delagsasioned by the Constitutional Court may in
turn affect the future of strategic litigation imat litigants who have been affected by the conduct
of state actors or members of the security forcesldvbe reluctant to go to court. In fact, they
consider the court to be abdicating from its rofeensuring that there is both vertical and

horizontal application of the Constitution.

4.6 Analysison therole of interest groupsin advancing the constitutional
jurisprudencethrough impact litigation

This dissertation found that interest groups suecNeritas have been on the forefront in laying
out the constitutional issues in key cases sudhesleath penalty on their home pages. In that
way, the finding from case law gains dovetails wiitle finding from literature on the role of

impact litigation. It has been argued that:

‘When litigation is controlled by interest group®nstitutional issues are likely to be
advanced and developed at the trial level. Thefgmting of a trial record’ also gives
adversaries an opportunity to debate broader isghes are likely to be considered on
appeal. **

The implications of utilizing public interest liggion in human rights cases are clear. All
lawyers, whether trained in strategic litigationmmt, now enjoy the benefits of not discharging

the onus to show that their client is a proper @datd for bail.

Through a review of a judgment of the ConstitutloBaurt, this research made a finding that
sometimes the judges of this Court are not immuaoe fcriticisms, based on their unanimity in
conceiving the avoidance doctrine. And the stratéaivyer and his litigant are not the faulty

party or the contributors of the case’s downfalheTConstitutional Court could not win this

%%Hakman Nathan, supra note 126, ibid
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researcher’s admiration judging from its line ofisening in theChawira™®

judgment, for,
despite the reference to the doctrine, they neithaevass the doctrine, nor justified why it was
linked to other doctrines such as ripeness andigidieview. The doctrine of ripeness that was
referred to by the court is indeed crucial in dituas where cases are brought too early before a
court of law, but all the judges, none of whichleir concurrence, showed why they accepted
the fact that the litigants were supposed to waittiie determination of their appeal, approach
the President for pardon or commutation of theintesece from the death penalty to life

imprisonment.

Ripeness as a doctrine was not applicable bechasédnstitutional Court failed to demonstrate
in the entirety of the judgment how the litigantd)jo were referred to as condemned prisoners
awaiting execution, could be said to have beeresuaff from no prejudice. From a constitutional
perspective, they have the right to [iff8The Court did not demonstrate that the applicants
deserved a criticism-proof condemnation: it ended labelling them condemned prisoners
awaiting execution yet indicated that the doctf€ipeness was not tilting in their favour; the
Supreme Court, which the Constitutional Court wdrttegive them a remedy which it believed

would be successfully granted, is not the apextdaowonstitutional issues.

Further, it was not ingenuously sufficient to reciag the success or otherwise of the applicants’
case at the Supreme Court as the basis to distRpowers of judicial review. That, of course,
is what strategic litigation entails? If the Cohgional Court sloughs of its responsibility: the
rigmarole of civil procedure, the pain of uncertgim waiting for death, the anxiety occasioned
by the delays in passing judgment, the amount efdbst of litigation-then how come the
litigants are condemned prisoners? On the basikeofirmchair reasoning and undue flirtation
with the ripeness doctrine and avoidance doctrittes dissertation argues that the
Chawira®®'decision is atfagedy to the right to life. This is because the avoidarof the
determination of the constitutionality or otherwisk the death penalty remains clothed in a

measure of policy than law.

%3Supra note 1.
383ection 48 of the Constitution
%7 Supra note 1
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The judgment was premised on the fact that ther® isxecutioner, and as such, the death-row
inmates may not be hanged soon. The approach asmtsuperceiving the right to life through
the traditional’ or general litigation lenses on the need to eshaternal remedies. It abandons
the modern and growing conventional jurisprudentiallogy that the Constitution is an
extraordinary statute whose interpretation is gaumgrholistic, and innovative. It also defeats the
very ethos of the Constitution which broadens ltwis standiprovision. That provision also
empowers a competent court that is chosen by tigant to grant the remedy of a declaratory

order-which was a practical remedy in Bleawirainstance.

A reading of the decision also reveals that the dfitutional Court got obsessed with the
procedural dimension of court applications thanrnbed to give effect to the provisions of the
Bill of Rights Chapter as is contemplated by thengiution. The judges relied on a
conventional test of the avoidance doctrine in sarclimportant case that bears on constitutional
law and state policies relating to the sanctithaman life. At least a dissenting judgment would
have justified why the avoidance doctrine wouldetxeeptionally used in this case. In fact, the
judgment had been delayed because the litigantschamit for another case that was similar to

theirs. This case was not pursued with the zeabdstrated by the litigants.

Notwithstanding the above fact that the judgmergregates, and provides the emotional and
legal background in this case, the court consid#reditigants to have come with an unripe case.
It was clear that they had waited for long to hthaeir matter decided. They were wrongly at the
deep end since the Court appreciated the facttiegt had an arguable matter. The reasoning
could inevitably set for a scrutiny of the doctriokripeness. This led to an overreaction from
some academics who felt that:

From the foregoing, the Constitutional Court’s unawus decision in dealing with the pillar of
the avoidance doctrine which deals with the neeadcfurts to skirt constitutional issues is
considered to be wrong in this research. AsChawirajudgment hinted, it is sad to note that 8
judges, statistically representing a 100% approatathg of the application of avoidance doctrine,
chose to sacrifice the right to life at the altdrtechnical expediency. The need to avoid
proffering an explanation of the relevance of tiieidance doctrine to this case mattered slightly

more, compared with the comprehensive treatmetiteoheed to exhaust internal remedies.
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Documentary research criticized this judgment asiggest letdown to the development of
jurisprudence on the basis of avoiding constitwlossues in matters that involve the sanctity of
human life. It showed that the doctrine of ripenasdlocus standiare elements of justiciability
that are used by courts to exercise their powergudicial review. It was found in this
dissertation through scrutinizing the judgmentshef Constitutional Court that the skirting of the
constitutional issues was improperly linked to otBlements of justiciability such as ripeness. It
is in this regard that the apex court on constihal issues, the Constitutional Court, is urged to
adopt the High Court approach in constitutionatozeng.

To buttress this view, the researcher interviewedrsstitutional law expert on 6 June 2017 who
had this to say

“My friend, the constitutional court is no ordinamgourt. Those who go to the court
thinking along those lines do so at their own peBiériously you think a whole judge of
the Concourt would rush to confirm the Mangwiro ideEm which says that state

property is not immune from attachment. You mugbkieg. What if the litigant says

honourable judge of the constitutional court let stert by attaching the bench?”

The above concerns were buttressed by the contetate lawyers referred to the need to have
judges who adopt middle- of the road stance. Hixcems were that: “remember this counsel,
judges are moulded differently. They can make apuisive decision today, and dissociate
themselves with it tomorrow, it is normal. There alear cases which pose serious problems for
the judges. The bond note is one such case. Dahjol the judges did not know that bond
notes were coming? And do you think the judges ritl read the possible outcomes of a
successful bond notes challenges? He played thecpaf waiting but it worked. Sadly this is a
worst case scenario in impact litigation”.

4.7 Discussion and implications of the involvement of interest groups

As highlighted above through interviews with keyspendents, documentary search and
scrutinizing judgments, it was shown that the b#seff impact litigation do not come easily.
They must be obtained through persistent resdahie¢dConstitution and innovative litigation. The
must ensure that the benefits from impact litigatmd determination of constitutional issues in
various cases are realized depend on both tharitignd the judge. The strategic litigation

lawyer and his client must always be prepared tetrtiee liberal and orthodox judge. Similarly,
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the judge must be prepared to refer to the Comtistitavhen dismissing or granting the relief that

would be sought by the strategic litigant.

As indicated in this dissertation, there are sevieastances where litigants in strategic or public
interest litigation at the High Court have succelgfimanaged to obtain progressive relief that
bear on constitutional rights. The judge at thehH{@ourt has been an epitome of judicial
activism and a constitutional guardian. It is timat a mountainous task for the Constitutional
Court to attain this remarkable feat. However intot steps need to be taken by both the
litigant and the court. For instance, on the pdrthe litigant, this research argues that the

implication of this finding bear on the way thapsuor courts receive impact litigation cases.

The litigant must address the peculiarities ofdlerments; must always furnish the judge with
the relied constitutional cases to avoid excusesnfithe judge; and must understand the
individual judge. There is also need for litigamts be familiar with the rules of practice in
superior courts; rules of courts; and being equipfze deal with the bench which frequently
descends into the arena. Of importance is alsondel to consider the reporting of impact
litigation cases at various forums such as the iNdlatform on the internet and on Veritas. A
scrutiny of sources of law such as law reports edsealed that there is selective acceptance of

various cases.

On the part of the Court, there is need to devéiepcapacity of judges to appreciate the role of
interest groups and to encourage them to deallvath the technical and merits of the case. This
would ultimately equip the presiding judge with thecessary information to bring matters to

finality using access to justice as the measurm@gel must also improve their level of education
on judicial reasoning. This enables them to inddpatly ventilate on the merits of issues

without resorting to emotions or rules of the thumipe judge would be able to appreciate the
merits of the case; properly weigh their constinél worth; and assess their worth with the

failure to adhere to the rules of the court or othweh rules that amount to technical arguments.

4.8 Findingson thelink between constitutional inter pretation and the doctrine of
constitutional subsidiarity in impact cases

The subsidiarity doctrine has been yielding negatiimpacts in constitutional matters. The

doctrine whose origin was in South Africa was alsed by the Constitutional Court of
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Zimbabwe in key impact cases as has been showiapt€r 1 above. It may be important to
also consider the views from constitutional lawysesthat this court can test between fact and
expert opinion as regards the effect of some ot#ses that are decided on technical arguments.
Because the Constitutional Court has been vaaddatin its jurisprudential approach, a
constitutional lawyer who was interviewed in thesearch, whose identity cannot be divulged

for professional reasons remarked on 6 June 2Gk7 th

“We thought that the Constitutional Court was goiogadopt the “no hands must drip
with blood ad infinitum. Maybe it was because the timingitié case was made during
an election year. Jealous Mawarire played his canagsl. Constitutionally speaking, he
was very right in approaching the court under saetB5. He asserted his right to vote
under the political rights in section 67. An electi date was pronounced by the
president’ (underlining is mine).

The constitutional lawyer further remarked thatgesl of the Constitutional Court are now
reluctant to adopt theMtawarire approach. He stated that:

“If you think all Concourt judges think the Mawarinay, well, wait a bit. You need to
consider the bond notes challenge where you awk ttetre are not yet in circulation,
come back here later when the legal frameworktstdished or when the bond notes are
out. What do you do? Go back to the court to wyosir time-you will be told that it's the

national policy, it's now academic, a moot exertise

The above finding puts to rest the need for litigato think outside the fact of seemingly bad
cases. Litigants can forget the constitutionaldssthat were brought by tiawarire decision
such as those on lack of security sector refornestaal reforms, alignment of electoral laws
with the constitution and so on. They need to a@end the principle ofrfo hands drip with
blood’ to force the Constitutional Court to reach theritseof impact cases. The views expressed
above also shed light on how avoidance can be tssedntinuously allow the Constitutional
Court to decide matters on technical arguments sischipeness or mootness. Ultimately, the
gains of the liberal language and form of legahdtag under the Constitution are not being
realized. In utilitarian argument, the legal stagdought to maximize pleasures of liberalism and
minimize the demerits of conservatism. The follogvitases show how the constitutional court

has been using strange interpretations to creat@wdorms of the avoidance doctrine:

Majome v Minister of JusticeCCZ 14/16
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In refusing to entertain the case which was basetth® need to protect freedom of choice of the
media to listen to, the DCJ Malaba (as he then wefs)red to the doctrine of subsidiarity and
alternative remedies. This case went to the extsesné it is better if the important aspects are

exclusively reproduced. For instance, the courhébtinat:

According to the principle of subsidiarity litigantvho aver that a right protected by the
Constitution has been infringed must rely on ledieh enacted to protect that right and
may not rely on the underlying constitutional psen directly when bringing action to
protect the right, unless they Want to attack tbestitutional validity or efficacy of the
legislation itself. See AJ van der Walt: "Constinal Property Law" 3 (ed) Juta p 66,
MEC for Education: KwaZulu Natal v Pi/lay 2008(1)3&4(CC) paras 39-40, Chinva v
Transet Ltd2008(2)SA 24(CC) paras. 59, 69.

While the use of foreign law or persuasive autlyoist allowed by the Constitution, this is
usually done where there is a lacuna in our lawe [Htuna cannot be simply an absence of a
previously decided case on subsidiarity. The cowas supposed to embark on the need to
distinguish between substantive and adjectival ididrgty. The Court did not make a finding in
this regard and clearly created a bad precedentighared the substantive arguments that were
raised by the applicant. While ending on adjectimalprocedural subsidiarity, the Court also
made a finding that:

Disguising an attack on the validity of conductaas attack on the constitutionality of
legislation governing that conduct cannot saveapplicant from the requirements of the
principle of subsidiarity. What the applicant isngplaining about is the alleged violation
of the right to fair and unbiased administrativendoct by the ZBC. That right is
protected by para. (d) of Part 1 of the Seventhe8ale as read with s 3 of the
Administrative Justice Act. The Administrative ihestAct provides the remedy for the
enforcement of the protection of the right in gioest

With the exception of para. 1 of the relief souglhtich relates to the constitutional
invalidity of the specified provisions of the Abgre is no declaration sought to the effect
that the conduct of the ZBC is unconstitutionathat it infringes any of the fundamental
rights and freedoms listed. The Constitution canfgower on a court under s 85(1) to
grant appropriate relief to an injured person whashapproached it for relief. It is not
the business of a court to grant relief to an apgulit whose fundamental rights or
freedoms have not been violated. He or she wouldrbaninjured applicant. A court
does not grant relief to an uninjured applicant. ralief that does not contain a
declaration of a finding of infringement of a fumd@ntal right or freedom and ipso facto
constitutional invalidity of the conduct or legitan under attack has no legal
justification
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The substance of the relief sought by the applicatite exhortation by the court to the
respondents to discharge their constitutional odign to respect, protect, promote and
fulfill the applicant's fundamental rights and foeen. It is not the duty of a court to

remind other duty-bearers to observe their dutieshie absence of proven infringement
of a fundamental human right or freedom

The above can never be bettered. The Court is #i®mal arbiter and custodian of the
Constitution. The Constitution now enjoins the &tand its institutions to respect, protect,
promote and fulfil their obligations on fundamentghts. Surely the Court was disingenuous in
making a finding that it cannot remind other ingiins to observe their duties when the same
court accepted that or at least read into the aegitihat the applicant was challenging some of
the provisions of the Act concerned. This was ssppddo have been done considering the fact
that the applicant had also included the effe¢chefAct on her political party.

Even if it is to be admitted that the be basistfier above finding was also made after consulting
South African cases and authors Woolman and BisthepCourt’s approach flies in the face of

the alignment exercise that Zimbabwe is currentlyolved in. The Act concerned was

promulgated before the Constitution and there isdnéor Courts to always interpret the

Constitution as the supreme law. The South Afrigmsition is premised on the fact that

administrative laws such as the Promotion of Adetmakive Justice are constitutional statutes.
Zimbabwe’s Administrative Justice and the BroadogsServices Act are not constitutional

statute. The approach that was used below givesrpression that the Constitutional Court is

interpreting the Constitution using ordinary statutThe Court stated that:

The question of the validity of conduct which falighin the ambit of a law of general
application cannot be determined by reference &GQlonstitution. It must be determined
by reference to the provisions of the law of geheapplication unless the
constitutionality of that law is itself being atl@d. Woolman and Bishop-
"Constitutional Law of South Africa" 2 ed Juta Val.at pp 34-47-34-48 comment as
follows: "To say that only "law of general applizat" may justify the impairment of a
fundamental right means that conduct- public ovate- that limits a fundamental right
but which is not sourced in a law of general apgtien cannot be justified.”

The Constitutional Court’s finding on alternativenredies can also not escape scrutiny. In

relation to alternative remedies, the Court stétedt

131



The court has proceeded to examine the matterdudh the basis of the principle that
an application falls or stands on the foundingdsfiit and that "appropriate relief' under
s 85(1) of the Constitution gives a court wide iionary power to grant relief that is
different from that claimed. The determination qipeopriate relief calls for the
balancing of various interests that might be at#fdcby the remedy. The balancing must
at least be guided by the objective, first to addréehe wrong occasioned by the
infringement of the constitutional right, secontiydeter future violations, third to make
an order that can be complied with and fourth aghiéhe objective of fairness to all who
might be affected by the relief.

The four aspects that were considered were singflyflbating in thin air. The liberal standing
provision in the Constitution allows courts to greemedies in form of a declaration of rights. It
also exhorts courts to grant the remedy even wideels that the applicant has contravened a
law. The Court in this case had wrongly ended enfaict that the applicant had disguised wrong
conduct as an attack on the constitutionality @ Broadcasting Services Act. It simple terms,
this case demonstrates that the applicant haddgifeeen affected when she was made to pay a
license that she felt did not prejudiced her irgeg those of her political party. The ‘Mawarire’
approach (supra note 3) was supposed to be coedidethis case. Just like the Court called the
executive to call for an election, the Court wasbaupposed to lead in the provision of lasting

solution to the arguments on the constitutionaditthe case.

In the CCJP case (supra) the court cited sectiq@d Pdf the Lancaster House Constitution which

empowered the Supreme Court to:

‘...make such orders, issue such writs and give gsligkctions as it may consider
appropriate for the purpose of enforcing or seekimg enforcement of the Declaration of
Rights’.

The Court in that case also considered the uset®fdiscretion in providing an
appropriate remedy. Citing In re Mlambo 1991 (2)RZB39 (S) at 355 C (1992) (4) SA
144 (ZS) @ 155J, the Court refused to use the poothiat empowered it to decline to
exercise its powers where other and adequate meamedress are available to the
complaint on the basis that it was not mandatomerEwhen the Constitutional Court felt
that a law of general application had not beendaléd, the Constitution is clear that the
dirty hands doctrine is no longer part of Zimbabwdaw. The Court was supposed to
use its protective role to protect the applicanddmer political party in terms of the
fundamental rights. In Fig 4e below, 9 judges diot onsider the doctrine what
appropriate remedy was.
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Fig 4e above shows again that the 8 judges agrébdhe DCJ in using the subsidiarity doctrine
to avoid the merits of the Majome case. The endltr@gs that all citizens have been forced to
pay ZBC licenses even in instances where they ddisten to ZBC. The line of argument that
the applicant had not first challenged the constiality of the Broadcasting Services Act was
neither here nor there. The Constitutional Cours veamply supposed to use the strategic
implications of this case to make an informed denighat would have properly allowed for a
win-win situation between ZBC and the general eitizFor instance, those who have modulators
and use various frequencies to play their musiehavbe treated differently from those who

play music on cassette tapes or compact discs.

From theMajomé®® cases, documentary search revealed that the rivenfiltmework under the
Constitution must fit well into the methods of ctingional interpretation that have been
avoided as by the Constitutional Court as showiv@b8urprisingly the Court has been prepared
to use other methods of interpretation such as gsiwp interpretatiofi”. This method of

interpretation:

**Majome v Minister of Justic€CZ 14/16
¥%ee the Mujuru decision, supra note 9
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‘Pinpoints a legal meaning that realizes the pugad the constitutional provision. It
recognizes the presumption that the language obranrprovides information about its
purpose. To be sure, purpose must remain withidithiés of language. The interpreter
need not necessarily learn the purpose from reatlieganguage of the text°

In particular, purposive interpretation has threensponentsianguage, purpose, and
judicial discretion Interpreters must rely on both language and psgan the hard
cases and they must exercise judicial discretiorccoAling to the social needs, a clear
knowledge of comprehensive and general provisidnthe Constitution refers to the
interpretation that can be adapted to changes ef ¢bcial. After all, the essence of
constitutional interpretation is the selection dfet most appropriate interpretation
regarding to the purpose of constitutional provisiecause if we rely upon only the
operation of logic nearly to ignore the constituttad reality, it is difficult to fully reflect
the purport and purpose of the Constitutioft.

The finding above also dovetailed with documentagrch from Marmor (2005) which revealed
that there are a multifarious uses iotérpretatiort which might be adopted. The Deputy Chief
Justice, as he then was, preferred the purposiggpnetation because it suited the provision that

related to marriage and founding a family.

Although the Government wanted the court to adopbr@inary meaning, documentary search
showed that judges are allowed to discard ordinggnings in some instances where the pursuit
of justice requires a careful approach. In esseo®nary meanings must not be ignored, but

must also be used with caution. This is because:

‘The concept of interpretation is vague due to leolide cases of ‘interpretation’; and
there are broad and narrow senses of interpretatlom broader calling for an
‘explanation’, or ‘understanding’, or ‘theorizingas such, and the narrow sense that
needs no explanation. In the narrow sense, judgespret the law, they do not purport
to explain it3*?

As such, the academic, as part of the consumerlgtogu of the judge’s reasoning, has to

grapple with the permissibility or otherwise of amow interpretation of the Constitution.

The judgment is however silent on when the laws$ #ere inconsistent with the Constitution

became first became invalid. It has been arguedatainconstitutional law becomes invalid at

%%0a, supra note 67

%Ybid, ‘The Korea Constitutional Culture and Constitutio@aurt’s Interpretation — The Comparative Study of
U.S. Supreme Court’s Constitutional Interpretati(®016) page 341-42, Journal of American Constindl Law,
Vol. 27. No.1.

%2Andrei Marmor, supra note 217, page 9.
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the moment the Constitution comes into eff8¢tThe rationale for this reasoning comes from
the supremacy clause in the Constitution which lideges all law, practice, custom or conduct
that is inconsistent with it. When making an ordéinvalidity a court simply declares invalid
what has already been made invalid by the Conistitdt* lllustratively, the judge in the
Mudzurucase did not make this finding but was simply mgkan order of invalidity by simply
declaring the inconsistent legal provisions in Meriages Act and Customary Marriages Act as
well as Unregistered Customary Law Unions invalidt they had already been invalidated by
the Constitution.

Because the law was challenged in litigation untderConstitution, its invalidity was correctly
assessed in terms of the Constitution. Some juatisdis such as South Africa allow litigants to
either have their disputes decided by the couitsgufie interim or final constitution under the
doctrine of objective constitutional validit§> In other words, nothing prevents an applicant
whose cause of action arose after the commenceofighe 1996 South African Constitution

came into force from arguing that an old-order \a&s invalidated by the interim Constitution.

In interpreting theMudzurudecision, the Constitutional Court did not alsegaribe a method of
for dealing with constitutional challenges to ldgfi®n. This research found that some courts in
South Africa such as the Supreme Court of Appeakhsad occasion to set out a standard
formula for dealing with constitutional challengslegislation. This formula is to be used by
judges and magistrates. It was laid outGovender v Minister of Safety and Secdfftyand

includes the fact that the judges are required to:

(a) Examine the objects and purport of the Act or #ien under consideration

(b) Examine the ambit and meaning of the rights pretdtly the Constitution

(c) Ascertain whether it is reasonably possible to rotet the Act or section under
consideration in such a manner that it conformshi Constitution, i.e. by protecting the
rights therein protected

(d) If such interpretation is possible, to give effiecit, and

(e) If it is not possible, to initiate steps leadingaaleclaration of constitutional invalidity.

The Constitutional Court however dealt with thewabéactors as it is clear that there were Acts

referred to above which were considered. These Wete considered in light of the marriage

363 | Currie and Johan de WadlHe Bill of Rights Handbook(2013) Page 43 "6Edition, Juta.
3%4ibid

3% Eollowing the reasoning of Currie and de Waal ibi

%2001 ZASCA
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rights in the Constitution which set eighteen as #lge of marriag&’ The court preferred a
purposive approach and rejected an ordinary mearlihg preferred method was given full
effect as per the case law cited and also in liité whe interpretation section in the Bill of
Rights3®® The net effect of the above is explained in thisdg as helping to show that
constitutional interpretation involves the power the judiciary (typically the supreme or
constitutional court) to determine issues of profunoral and political importance, on the basis
very limited textual guidance, resulting in legactsions that may last for decades and are

practically almost impossible to change by regdimocratic process&a

Through a perusal of the judgments of the judgeb@fsuperior courts, this research found that
the problem with constitutional interpretation &t most judges have not been introduced to
new methods of constitutional interpretation, whiokolve distinguishing statutory methods
from constitutional methods. If the courts whiclatsas competent constitutional courts and the
Constitutional Court were to open up to the newhwoeés$ of constitutional interpretation, they
were going to adopt or go beyond the approach west adopted in th&ludzuru decision.
Furthermore, the purpose of the Constitution isitbin key provisions such as the preanifle,
supremacy claus&, founding provision¥? obligation clausé’® and the application provision
of the Bill of Rightd’ interpretive provisiod!” rights-responsibility provisiof’general

limitation clausé’’, special limitation clau$é® and definitions sectiéf’, common law or self-

%7see section 78 of the Constitution

%83ection 46 of the Constitution

39bid, page 141. In Zimbabwe however, it is impottém bear in mind the importance of section 176thef
Constitution which allows superior courts to regeleir own processes.

3%Reflected by the We the people of Zimbabwelause.

37l5ection 2 of the Constitution shows that the Coutitin is supreme and any law, practice, custortraaition
that is inconsistent with it is invalid to the ext®f its inconsistence.

3725ection 3 of the Constitution lists various prifegpsuch as rule of law, separation of powers, titatisnalism,
good governance and so on. The Constitutional Gautthie Chawira judgment was not supposed to rely on the
failure to appoint an executioner to prejudice death row inmates who could have had such a peadgclared
invalid.

3733ection 44 of the Constitution places four dutiesstate institutions, including the courts whick:ao protect,
promote, respect and fulfil the obligations in tomstitution.

37%Section 46 obliges the courts to use internatialin interpreting the Bill of Rights.

37>gection 45 of the Constitution

376 section 47 envisages a situation where righterjeyed in light of the responsibilities that timelividual right-
holder has to other right-holders.

37'Section 86 places general limitations to the rigioisnd in the Bill of Rights, from section 48 to .8%hese
limitations include public morality, public healttiefence, town planning and so on.

378Section 87 is a special provision which speakseorteed for right-holders to bear in mind thataesof public
emergency may limit the citizen’s rights.
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regulation provisioff’. In contrary, the purpose of the Statute is foimis long titl€®! or the

Schedule or some conventional rules.

Using the Mudzuru judgment to illustrate the importance of constitoél interpretation, it
becomes clear that the court had the methods iml,naitthough they were not referred to in
express terms. The Marriages &6is a law, in form of a statute, which states #a6 year old
girl can be married. The Customary Marriages®®&ds a law which does not even mention a
minimum age of marriage. As such, practices sucHessate, in uterd® and religious
marriages were at variance with the age of majohiéy is stated in the Constitution. Clearly, the
court was using the supremacy clause to arrivésawell-reasoned judgment that bears on the
protection of the rights of women. It ultimatelydléo the Constitutional Court being recognized
internationally®® and receiving progressive reviews in establishathdn rights journal®
Further, the Court also set the pace of the aligrinoé criminal laws with the Constitution,
though still at a snail's pac&’ In addition, the judgment that used the purpose stipremacy

clause also invigorated the role of oversight tngitins in dealing with the rights of wom&¥.

In situations where the avoidance doctrine was kaedp this research found that the
Constitutional Court has also been progressiveeiting) the pace for the aligning of laws with

the constitution. However, it has been skirtingst@ational issues in many ways,

a) It refuses to accede to the requests to interpretfiinctions of respondents in PIL cases
b) It links human rights to the rigmarole of civiligiation procedures so as to enable it to
skirt constitutional issues.

37%3ection 332 of the Constitution

38095ection 176 obliges the superior courts in Zimbakitve High Court, Supreme Court and Constitutid®aiirt of
Zimbabwe to develop the common law and to regulat& own processes. In this light, the CCZ waspssed to
develop the common law position in relation to ikivg the doctrine of ripeness in constitutionaliss.

#lror instance, the Administrative Justice Act (Claii0:28) has a long title and a schedule as exgdabelow.

¥ CAP 5:11

$83CAP 5:23

34Commonly calledkuzvarirain the Shona vernacular or pledging in the crithleaw (Codification and Reform)
Act, CAP 9:23.

33t received an award in 2016 in Uganda where Chieftice Malaba, then the deputy Chief Justice, thas
recipient on the CCZ’s behalf.

36 The African Journal of Human Rights published oy University of Pretoria.

%For instance théludzurujudgment was made in January 2017 but up to nberetare laws that still consider
girls who are 16, but are below the age of 18 dd¢rbated as adults.

%8 Rights-institutions such as the Justice for ChilseTrust (JCT) have been visible on Broadcast medich as
Star FM, discussing the importance of the stratggiigment such as th®ludzurujudgment on the program,
‘Issue& They have also attended the programs with padistarians such as the Epworth MP to discuss igbaés
still affect women such as child prostitution
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c) It deliberately invents a nexus between the doetwh constitutional avoidance and
elements of justiciability

d) It “swings out” from the many of its judgments. §Has also been utilized by other
courts such as the electoral court.

4.9 Link between policy and the Avoidance Doctrine

A survey of cases that were dismissed by the dotistial court showed that the court decision
produced deleterious policy results. Although ibxsomatic that, faw is not policy and policy is
not law, this research observed that impact litigationally precedes a policy that is made as a
direct response to judicial developments. Firgtig, bond notes case is similarly understood just
like theMawarire case, bond notes were not in circulation. Thetadidrnot deal with the merits
of the case. Surprisingly, the policy became the Becondly, the issue of resources has been
used to justify why constitutional rights such las tight to life continue to be trampled upon on
the basis that there is no executioner. There baveren an attempt to show the citizens if the
job has been advertised and if so, how many apgidaave applied for the job. Although this is
not considered in this research as a way of showiagthe death penalty is constitutional, the
failure to do so also buttresses the argumenttheaConstitutional Court did not even consider

this before it chose to invoke the avoidance doetm theChawirajudgment.

4.10 Implication of the findings

Direct reference to the avoidance doctrine in @fewira case allowed Constitutional Court
judges to use this decision as a precedent in Bngp@bnstitutional issues. In th&atsandecase,
JCC Gwaunza expressly referred to the findin@hawira case. This referral provides a tine
point of departure for any serious and health disicins on the role of judges in developing
impact litigation. The Constitution creates the aabCourt. It also makes labour rights part of
the Bill of Rights. Labour issues clearly becomet jod what constitutes a constitutional matter
as contemplated by the Constitution. The Consbitati Court did not even attempt to follow the
line of reasoning that was adopted in some jurigmis like South Africa where judges and
researchers have gone a long way in determiningthehelabour matters are part of

constitutional matters or not in terms of the Citngon 3%°

It was stated ilNehawu v University of Cape Towirat:

39See Nehawu v University of Cape T¢@@03) 5 BLLR 409 (CC), see also an article by Davarton ‘What is
(and what isn’t) a “constitutional matter” in theomtext of labour law? University of Witwatersrand.
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“What must be stressed here...(is) that we are deuwlitiga statute which was enacted
to give effect to s 23 of the Constitution, andgash, it must be purposively construed. If
the effect of this requirement is that this couilt laave jurisdiction in all labour matters
that is a consequence of our constitutional demogrd’ 3%°

Professor Halton Cheadle as cited in Norton (nd$ wsed in showing how the approach in

Nehawu could be considered ‘ an extensive inteaioet of the Constitutional Court’s
jurisdiction’ and can potentially undermine the dpést structures to determine labour disputes

established by Parliament through the LRA.
He states that:

“The argument is that, although the Constitutio@@burt is the ultimate arbiter of the
right to fair labour practices, it should considearefully before “second guessing” a
system designed to balance the contending viewsiwfess through a system that
encourages agreement within the confines of prvedtgislation. Where the legislature
has itself created machinery to determine the &smof a fair labour practice — whether
in the form of the CCMA, the Labour Courts or the@oyment Standards Commission —
the Constitutional Court ought to defer to thatuiors determinatiori®®*

4.11 The use of bad avoidance precedentsin derailing constitutionalism
Katsande and Another v Infrastructure Developmenaiik of Zimbabwe, CCZ 9/17

This case was made in terms of section 85 (1) @Cbnstitution. The applicant sought an order
affirming the first applicant’s constitutional rigto belong to a trade union of his choice in terms
of section 65 (2) of the Constitution. Applicans@ksought an order declaring as unconstitutional
and a violation of this fundamental right the coctdof the respondent to refuse the first
applicant permission to belong to and participatéhe lawful interests of Zimbabwe Banks and
Allied Workers Union (ZIBAWU); and giving the ultislum to choose between his job and the
trade union. In addition, an order quashing anyiplimary proceedings against the first

applicant was also sought.

The brief facts in this case were that betweerydags 2010 and the time the proceedings arose,
the applicant had been promoted from loans offiwersenior loans officer. He was then
appointed the interim President of ZIBAWU. The argunt that then arose was that he was now

part of the managerial employees and could no lorgesent the interests of non-managerial

3%%5ee also Norton ibid
3%pid
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employees. Justice Gwaunza upheld the two prelipigeounds that were raised against the
application. The first related to two cases thatengending before the labour court and the other
related to the impermissibility of the applicatiahich had been occasioned by the pendency of

the other two cases.

Criticism

The first criticism relates to the use of the jprigddence that was laid in the South African case
of Wahlhaus v Additional Magistrate Johannesbur§59 (3) SA 113 (A). In as much as the use
of foreign cases is of persuasive value in Zimbakame courts are at large to use foreign law in
Zimbabwé®, the manner in which Zimbabwean courts have be@kdo rely on South African
cases is astonishing. Essentially the case laysidogalutary general rule that appeals in civil
and criminal cases are not entertained piecemémsd. Chse also establishes the common law
principle relating to the powers of superior coudsntervene in incomplete proceedings. The
common law principle subsists in the South Afri€onstitution in that the Constitution creates
a hierarchical court structure that distinguishesmMeen superior and inferior courts. Although
Justice Gwaunza also referred to the Chawira judgnvlich dealt with a hierarchical system of
Zimbabwean courts, she failed to make a deternwnathat the common law principle

enunciated in th&/ahlhauscase does not subsist in the Constitution of Zlmma

The net effect of this failure seriously attacked Virility of the common law in Zimbabwe. It is
now axiomatic that the superior courts of Zimbatave enjoined to develop common I&%.
The case that justice Gwaunza referred to is rsiindtively Zimbabwean courts. The need for
courts to develop distinctive common law cannotigrered especially when the Constitution
imposes a duty on a superior court to do so. Theldmg of the two preliminary points also
failed to appreciate that the common law positideyeloped close to 6 decades ago, does not
take away a superior court’s power to ensure tiatetis quality control of the proceedings that
are pending in the lower court. A superior coum sapervise the manner in which the lower
court discharges its functiofi. There was nothing wrong in the Constitutional ¢@mgaging

in innovative procedural management of constititiarases or cases that have a constitutional

appeal.

*¥23ection 46 of the Constitution

3933ection 176 of the Constitution
394 SeeVan Rooyen & Others v State and Oth2082 (5) SA 246, @ 1146 (§C
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The Katsandedecision simply shows the dangers of resorting dign precedents in an

endeavour to fill the lacuna in our common law. Tanstitution creates a fertile opportunity for
Zimbabwean superior courts to start from the comiaanof England, South Africa, and end up
with enunciating a distinctly Zimbabwean common.l&urprisingly, the Gwaunza decision got
an approval rating from the Constitutional Courdgas but is at odds with the constitutional
democracy that is envisaged by the Constitutione Qonstitution Court was supposed to

understand that:

* Labour rights are part of the Constitution and gweotected under the Bill of

Rights®

e Human rights form part of the values of democramytgrted in section 3 of the
Constitution

e Courts are obliged to protect human rights and nmeestort to the values in
section 3

* The Constitutional Court is the apex court in cdansibnal issues and was
supposed to treat the Katsande case from that petiyje

Invariably, the decision in Katsande affirmed tleawira decision®® Because Zimbabwe does

not have an executioner, the Constitutional Courstntake judicial cognizance of the fact that

the death penalty is being abolished in most c@sitResearches on international law reveal
that the preference of the death penalty as a mbgenishment is waning. This research argues
that the failure by the Constitutional Court to ldeéh various international law issues that are
related to the abolition of the death penalty hasbéed policy formulators to tarry on abolishing

the death penalty.

The court was enjoined in tt@&hawirajudgment to follow the Constitution rather thamedi its
attention to human capital and matters of procedun@ rights, at the expense of individual
rights3®” The cumulative failure by the Constitutional Cototresort to the Constitution is
difficult to accept if due regard is hard to thecttimes that were given ancillary treatment by the
court. For instance, the doctrine of ripeness aslament of justiciability of human rights
disproportionally affects citizens if it is casyaipplied. Prisoners, who have very little means to

afford legal representation are the least ablesttebt frompro-deoor public interest litigation.

395 Section 65 of the Constitution

**Supra note 1

%For instance, it was argued by this researchdrémewspaper article on tidawiradecision that Presidential
pardon is not a matter of procedure but a congtitat entitlement on the part of prison inmates ah® on death
row.
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Further, they lack the opportunity to get detaileedback from the PIL lawyers or the financial

resources to access experts who could help thesneefrom emotional shock.
In an interview with a prison officer who choserémain anonymous, he stated that:

“Prisoners sometimes maintain their innocence. Tladwyays want to approach the

courts to ascertain their freedom. Their papers aseally thrown out by judges if they
go as self-actors. A lot of them cannot afford lexsy Those who benefit from pro deo
lawyers see the lawyers as their Messiahs. It istrdevastating for a prisoner to be told
that nyaya yako yaraswa nedare case closed tragdlay the researcher to mean “your
case has been dismissed by the court”

There are no methods of estimating the psycholbgigpact of constitutional avoidance. PIL
lawyers normally use their experience and activismextend their assistance to vulnerable
groups or marginalized communities rather thanimgifor walk-in clients who in most cases
are willing to follow through the advice by lawydrs cases where they are not the successful

litigant.

When the inmates in ti@hawirajudgment are compared to Mr. Mangwiro in the tMangwiro
cases, it becomes clear that the litigants whazatimpact litigation are highly prejudiced in
many ways. Mr. Mangwiro lost a lot of money andpey to the Police. He lost US$78 900.00
and US$1 537 833.33 being the United States Debiivalent of ZW$46 135 000 000.00 he
had been prejudiced. Oversight organizations alakenurgent efforts to improve the primary
beneficiaries’ wellbeing as well as the secondargytation. The secondary population is also
affected by lack of innovation in judicial reasaginThe increase in popular interest on the
constitution, at least through the press, sociaianplatforms, metro papers, radio dialogues and
academic, suggests that generally every Zimbabwkeas some knowledge about the
constitution. Although they may not cite the praosis of the constitution when contributing to
debates on various forums, most citizens seem &stoun the extent to which constitutional
provisions are given credence by state institutimmgirts included. For instance, by way of
general illustration in this research, the publitcoy around the introduction of the bond notes in
2017 may well have been in large parts expressivéhe frustration and fears of every
Zimbabwean, but it was bolstered by the bond noitedlenge that was filed at the constitutional

court.
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Although some citizens were highly suspicious o thtention of the litigant, former vice

president Joice Mujuru, few seem to question thpomance of the case in expressing the
negative effects of the bond notes to an ailingneony. There appears to be a general and
popular sense observed by this research thaltether or not the bond notes were not in
circulation, the courts knew that their circulatiamould come as soon as the litigants would

leave the court roorh

Conclusion

From the foregoing analysis, the frequent use dirial arguments in impact cases, shows the
need for an inclusive approach to legal reformayler in private practice who was interviewed
on 6 July 2017 had this to say:

“I do not know the extent to which the judicial eodf conduct speaks to the need for
judges to adopt certain positions when dealing vatimstitutional issues. There is an
urgent need for a model law on constitutional iptetation. Maybe, judges believe a
constitution is interpreted just like any othertsta”.

The above sentiments were echoed by a constitlittoiia who requested anonymity. He stated
that:

“There is need for a complete audit of the currioulon statutory interpretation. In as
much as the constitution is a statute-it is rankégher than ordinary statutes. There is
need to separate general statutory interpretatiremf constitutional interpretation”

As a result, this research has shown the likelylicapons of the Constitutional Court’s
reasoning through fig 4f below. The diagram showat tthere is no judge who has been
dissenting in the cases where avoidance doctrirseinveoked. The judges who agreed with the
views of the authors of different avoidance judgtedrave created an approval rating that shows
that:

* The likely scenario to continue to obtain at then§tgutional Court is that it will
continue to invoke the avoidance doctrine to thieident of impact cases

» The best case scenario is that judges who useaw®ddoctrine as a remedy would do
so sparingly and only to provide palliative remedieo litigants or their legal

representatives.
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» The worst case scenario is that the Constituti@wlrt will have no theory of change

and will influence the Legislature to find a waydlyp the innovativeness of the High

Court.
Fig 4f.
Con Court's Avoidance/ subsidiarity * Cases (Using it to
" dismiss or to grant a remedy between 2016-17)
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* This concludes the presumption of constitutionadity limitation
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CHAPTER S

Reinstatement of arguments, Conclusion and Recommendations for future research

I ntroduction

It cannot come as a surprise that the judges oCtvestitutional Court have fallen in love with
the avoidance doctrine in recent years. This rhagtever raise hackles of many critics. Judges
and critical researchers must also learn from tésearch. The importance of the role of the
judges of the superior courts in developing thésprudence on the Constitution was shown in
Chapter 4. The Constitutional Court was also shtwime the apex court in constitutional issues.
It has been leading other courts in upholding dodnicalities of on public interest and strategic
impact cases. The argument in this research washta&hief Justice also leads the other judges
in invoking doctrines that lead to the avoidancehef merits of cases. The dominant doctrine is
the subsidiarity doctrine. Effectively, the doct&iwas shown to be stalling the development of
constitutional jurisprudence. This development caly be done by a judge of the superior court.
A judge cannot effectively fulfil this role withoubeing innovative in his reasoning or in
exercising his discretion to hear technical argusiéogether with the merits of constitutional

cases.

The one instance where the avoidance doctrine s&d as a positive remedy reflects the unique
effort of a judge at protecting and promoting thght to life3°® If the judges of the
Constitutional Court invest considerably more inawmative judicial reasoning, the this Court
will empower the other superior courts, the Highu@oand Supreme Court, to use their
discretion actively without the burden of the awaride box as a tool to dismiss impact litigation
cases. Using the avoidance doctrine both as aetiscary tool and remedy can go a long way in

strengthening diversity in judicial reasoning amaimg three superior courts.

%9%\lakonicase, supra note 1.
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It was inspiring to make a finding in this reseaticht the High Court has shown innovativeness
in areas such as constitutional breaches on pdrseaarity, liberty and human dignity. It was
particularly less enthusing to see the Constitatiddourt delaying the gains of transformative
constitutionalism by either employing various awaside techniques even in cases that had come
before it by way of referral and only needed to dmnfirmed as contemplated by the
Constitution?® The corollary to this was that the judges of thenitutional Court largely
decided not to weigh the possibilities of usingights-based approach together with the
challenges posed by thdilemma of judges that was explained in the introductomapter. This
made it difficult to legitimize its decisions thatre instituted through strategic litigation. Imsth
wake, judicial researchers, judges, law and pdtaglents and legal researchers or scholars must
eagerly strengthen research partnerships on oaatistial doctrines. Such a serendipitous
approach of diverse people will allow judges to fapm a wide pool of approaches when

making their determination in constitutional madter

5.1 Theresearch in a nutshell

This dissertation has examined the many instanteserthe superior courts in Zimbabwe have
been grappling with the avoidance doctrine eitheplieitty or by way of implication. It
identified various pillars of the doctrine to indkiI the skirting of constitutional issues and
avoiding the determination of the constitutionaliof laws. The dissertation noted the
jurisprudential connotations of the difference imensions to judicial activism mainly between
the High Court and the Constitutional Court. Thenfer has been quite innovative in deciding
on the constitutionality of statutes; referred saoh¢hose cases to the latter for confirmation.

The cases include those on statutes of limitadod, human dignity.

Largely significant in this dissertation was theroeental effects of extant reasoning of the
Constitutional Court on state policy responses lieair on constitutional rights. Without casting
aspersions on the Court, but at the same time wuiitihgnoring the chagrin of the general
populace, the effects include the naked fact that@onstitutional Court has been seen to be
justifying the onerous effects that the lack of lamnresources has caused on the protection,

promotion, and respect of the sanctity of humam [fthis limitation has caused the Court to give

39%yikacase, supra note 42 aklhngwirocase, supra note 1
400y,
Ibid
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a narrow interpretation on the Constitution whicleuses on resource constraints, rather than,
alongside the setting of the pace for urgent alignihof criminal laws with the Constitution, or
protection of the right to life; broadly interpnej the Constitution by emphasizing on right-

based strategies and initiatives to judicial reaspn

In broad outline, the dissertation made respedfildmissions that there must be a continuous
academic assessment of the contribution of thegsidg superior courts to the development of
constitutional jurisprudence in Zimbabwe, in terafisdealing with the merits of constitutional
cases. The ‘merits’ element enables the generaéo# to understand the reason why a case falls
or succeeds; the extent to which the technicalraegs are ventilated or discarded; their bearing
on the merits of the case; and the judicial raterfar not hearing the technical arguments
together with the merits of constitutional caseliiniately, this study showed that there is need
to move towards adopting flexible research methagiek in legal research. The judges of the
superior courts have different legal background#erégnt approaches to judicial reasoning,
different narratives on the avoidance doctrine amixied research can assist researchers to test
the validity and reliability of the decisions of ethjudges using various personality and
professional considerations. Another powerful lessothis research was that impact litigation
cases reflect the extent, dynamics, and innovaqnired from the citizen to effectively address

the constitutionality of state laws and practices.

Endemic in this reflection is the need to underdttre attitude of the competent court towards
impact litigation cases and how that impact onlithe of thinking of the particular judge in his
or her adjudication on such cases. The study shoheadegard must be had to the fact that most
of the impact cases capture the citizen’s dailyitres, and as such, must be filed after giving
due regard to important considerations such/dsat is the likely judicial attitude? Who is the
client? And, what is the likely benefit that the public can §eim the case Although there is
generally a missing link between the innovativengismost judges of the High Court and the
seemingly 6rthodox approach of the Judges of the Constitutional €dbtere is hope that the
depth of reasoning that these judges show in imgoitie avoidance doctrine can inform litigants
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in case selection and presentation in future cales.precedent that buttresses this viewpoint

was set out in thMudzurucasé®™ that was alluded to in Chapter 1 above.

5.2 Major highlights

The major highlights in were premised on an assessuof the role of the judges of the superior
courts in Zimbabwe. In the absence of specificdyeloped monitoring tools; a judicial index
of the indicators of proper judicial reasoning, eedback mechanisms by the citizen, or
availability of a checklist on the avoidance dowrias a means of disposing with constitutional
matters, six major aspects were observed in tlsisediation and served to illustrate the role of
the general citizen, academia, and civil societyanizations in deciding on the legitimacy of
judicial decisions that are based on impact litagatases. It also showed that there Chief justice
is the leading exponent of the avoidance docttiig.decisions on technical arguments, though
reasoned, sometimes fail to appreciate that thest@otion defines what a constitutional matter
is and should be the starting point in decidingskot constitutional issues or to invoke other

variants of the doctrine such as deference, subgiland so on.

The six aspects in the findings include: (1§ interpretive role of the Court which allows cisu

to resort to the Constitution or to avoid it wheasolving disputes between and amongst
litigants; (2) the policy implications of the decisions which empothe executive or legislature
to decide to implement the decisions hurriedlydolitical expedience purposes, or grudgingly,
to make the decision an unpopular pif8) the ultimate role of, and the extent to which the
consumers of the decision (the consumer populatoa)both affected by the illegitimacy of a
decision and the deleterious effects of a Stateywelhich emanates from such decisi¢f); the
extent to which the secondary population such @&sntedia discusses the legitimacy of the
decisions of the court or allows members of thelipub do s¢ (5) the effectiveness of the
mechanisms that are available to the citizen whaggrieved by the decision of the less-
innovative judge; and6) the impact of the above factors on the future cascand training

needs of the respective judge who makes a seeniliegijimate decisionThis would in turn

0 Supra note 31.

148



solicit responses from the population on what thi@pk on the qualities of the individual

constitutional judg&?

5.3 Reaffirmation of the Objectives
This study sought to:

v' Examine the extent to which Superior Courts in Zirabwe, particularly the
Constitutional Court, have been resorting to the moative Constitutional
framework before avoiding constitutional issuesimpact litigation cases

v' Assess the developments on the avoidance doctrinenpact litigation across
various jurisdictions and to determine the differees in approaches between
the Zimbabwean superior courts and other superiooucts across those
jurisdictions

v" To determine the dichotomy between the legitimadyjudlicial decisions and
State policy responses that emanate from decisiavisere the avoidance

doctrine would have been invoked.

5.4 Reaffirmation of methodology and framework of analysis

This research used a mixed research methodologglkect, present and analyze the data that
were collected on avoidance doctrine. The varioaysathat were used by the judges of the
Constitutional Court to avoid constitutional issuresmpact cases were considered through case
study review. A pick and choosetechnique was discovered. The use of the autbbrthe
Constitutional Court judgments to determine theegeahapproach of the Constitutional Court
judges in invoking the avoidance doctrine helpeglar why the judges usually concur in
various impact litigation cases. The author’s islserves to direct the other judges to find a way
of deciding to end on the technical arguments withghowing why they cannot exercise their
discretion to hear the preliminary points togetivth the merits of the impact litigation cases.
This is notwithstanding the fact that there hasnbeegrowing innovativeness in judicial
reasoning on the part of the High Court judges.ifTteasoning should, in all earnestness, be
seen as complementing and enhancing a broad appimagasoning in the way the judges of the

Constitutional Court decide and research-in a rdetailed way in which experience, knowledge

*®This is used lightly to describe both the Consiitual Court judge and the judge who is expectedet@rmine

constitutional issues such as the High Court or&up Court Judge
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of other juridical research developments, and bfiees in judicial reasoning make the courts

proper custodians of the Constitution.

With the Chief Justice leading the pack in invokithg doctrine, it can be difficult for other
courts to focus on innovative reasoning on the @oti®n because most of the judges of the
Constitutional Court also serve as judges of ther&ue Court. There is no new kind of
innovation that is expected under such circumstntke Constitution allows such a structural
composition and it not likely that the judges oé tBupreme Court or High Court who serve as
acting judges of the Constitutional Court can diddae doctrine when they know that the apex
court on constitutional issues will either refuseconfirm the order for referral or will invent a
doctrine to justify why technical arguments must wggheld. Judges become innovative by
making independent decisions while doing so witthia confines of the law, which may be

tested through referral of the matter to the Cautsdinal Court.

All this, it is argued, immensely contribute to thermative framework that is envisaged by the
Constitution. For instance, in furthering this frawork, the High Court has generated a lot of
interest and attention among public interest categic impact litigants as well as the general
populace, especially the media practitioners. Tdvestitutionality of statutes of limitation such

as the Police Act and the State Liabilities Act hasn widely reported and reviewed in the print
media, reflecting the innovativeness of the judged involvement of the HC. The judgments in

the Nyika'®® and Mangwird*®*

cases show that there is a possibility of havirggaerdinary
judges-who pay attention to the values that areegltddd in the Grundnorm-the Constitution.
Their initiative, depth of research, and applicataf relevant foreign and international law to
judicial reasoning brings a glimmer of hope that jhhdges can protect the Constitution as a

creature of the constitutional democracy that Ziowaascribes to.

5.5 Conclusion

The Constitutional Court has been quick in dealirtly technicalities in impact litigation cases.
It has also been frequently relying on the jurisiance from South Africa on the avoidance
doctrine. An attempt to separate the avoidanceridectrom the subsidiarity doctrine was done

in Zinyemba v Minister of Lands and Anoth€CZ 3/16. The distinction was however academic

03 Supra note 42
0% Supra note 1
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as the subsidiarity doctrine also serves the airavoiding the merits of constitutional issues.
The reason why the avoidance doctrine or its vésihave not been developed seems to emanate
from the failure by the Constitutional Court to &ip the rationale behind the avoidance
doctrine including its variant forms. In its modeand loose form, it has been shown that courts
cannot simply rely on the orthodox apprehensiort tmply avoided complex issues, but
focuses on various issues where the court emplay®us ways of reasoning so as to avoid

reaching the merits of a case.

This can help litigants and lawyers to preparerthases, especially heads of argument for the
changing constitutional approach and use the appesafrom other jurisdictions to convince
judges to treat constitutional matters as diffefem other civil and criminal cases. Essentially,
there is need to distinguish between doctrinesatatised in general litigation and doctrines that
are used in constitutional litigation. This is séehis dissertation as the perennial challenge fo
judicial and legal research. What is means to berstitutional judge and a strategic impact or
public interest lawyer must be informed by the natiire framework under the Constitution. The
availability of digital resources and legal reségptatforms must enable scholars and researchers
to support and encourage judicial innovation beeauss clear that: judges always blame it on
the lawyers for not bringing relevant cases ang@raoesearch to inform the judge or guide him

in his reasoning.

This calls researchers to help judges re-invemhgdves, and to think beyond certain precedents
such as th€hawira°® Majome?®® Katsandé”’, and others that were alluded to above. As such,
the chief conclusion that was drawn out from tleisearch was that the ramification of avoidance
doctrine usually precedes the need for judicialvesrh (including generous interpretation of the
constitution Court using judicial discretion spaty). The approach of the judges of this Court
to judicial reasoning in impact cases has growrsually predictable. The first judgment in 2013
brought hope that the Constitutional Court wouldagls avoid technical arguments and adopt an

approach that is enmeshed in the broad standingspo in the ConstitutioA?® Surprisingly,

95 ipid

“%ihid

“ibid

“%83ection 85 of the Constitution. Tawarire case, supra note 3, saw the Constitutional Coueriting a
doctrine which saw it hearing the merits of theecas alluded to in previous chapters.
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the Court began to invoke the avoidance doctrireestod the merits of the case and has not been

seen to associate itself with thtawarire precedent.

By and large, the ever-changing approach of thes@ational Court points to the fact that the
judges of the Court appear to consider technicgliraents as very complex and important in
deciding whether cases are constitutional mattersnai on the one hand, and whether
constitutional issues can be skirted or not in iobddigation cases. Either way it takes, the
approach of the Constitutional Court plays a pivatke in explaining the contribution of various

judicial responses to the development of impadagditon. This is particularly evident in the

actions that are adopted by the judges such d&ngfrtonstitutional matters off the role, and in
the manner in which practice directions are cornbtgmoduced as way of creating a controlling

procedure under which litigants can approach thetso

Secondly, in the wake of judicial passivity on thart of the Constitutional Court, political
correctness, and doctrinaire judicial reasoningnduu rights activists have continued to devise
different strategies to advancing impact litigatidiotably; impact articles are presented in the
media (both the print and social media such asZingbabwe legal forum) and appears in
scholarly journals such as the Zimbabwe Electrduaiev Journal, and the Rule of Law Journal.
There are institutions such as VERITAS as well lasteonic sources such as ZIMLII which

exclusively report or follow up on the impact ofucbdecisions.

Thirdly, lawyers and their clients and the gen@@bulace have not stopped in conducting legal
audits on the need to be proactive in impact litiga Law-based institutions such as the
Zimbabwe Lawyers for Human Rights continue to traiember lawyers on impact litigation.
They have also been participating as friends otthet or intervening parties. Private law firms
such as Tendai Biti Law Chambers have also beeweaict instituting public interest litigation
cases either on behalf of affected members, or evalb of interest groups such as Veritas
Zimbabwe. This has produced a huge impact on ted teensure that the avoidance doctrine is
discarded and that the Constitution must be seembetareceiving adequate attention and

protection, especially from the Constitutional Gour

Fourthly, this research accepts that there habewm a faithful synthesis of the role of the judges

of the superior courts in developing the consttual jurisprudence that is based on the merits of
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strategic impact cases. The dearth in comprehemses@arch material in this regard has been
seen to have been allowing the Constitutional Ctmuftving out of the impact litigation cases
that emanate from the decision of lower courts loe High Court. For instance, the
Constitutional Court has been very slow in decidivtgether or not to confirm orders that were

referred to it by the High court in tidyika'®® andMangwira*'® cases that were alluded to above.

Fifthly, this research found out that there appéarbe a perceived competition for legitimacy
between the three superior courts: the High C&upreme Court and Constitutional Court. The
Supreme Court seems to be thiglpointin this situation because it provides the higimeshber

of judges who also serve as judges of the Constitakt Court. Some of the judges who were
elevated from the High Court to the Supreme Cowatehalso heard occasion to serve as
Constitutional Court judges. Ultimately, the ldaiggs have been the most affected and might
believe that impact litigation work to their detemt because of the various ways in which the
Constitutional Court invokes the avoidance doctrike such, this research, sought to produce a
thesis-antithesis-syntheticeatment of the doctrine with a view of showiraphimpact litigation
ought not to have suffered under such an anti-catiehal doctrine. Because the researcher and
interviewees form part of the consuming populatbthe seemingly illegitimate decisions, this
study is meant as one of the broad academic tmfiie lacuna in the literature on constitutional

doctrines.

Further this research drew the conclusion thatdhe of judges in impact litigation can only be
understood by resorting to heuristic models of whugltargeted populations and their responses.
It found out that the affected population has faquilars. These are thenterpreting,
implementing, consumer and secondary populatidhg response element has two pilldahe
acceptance decision and the behavioural responsesida In explaining this heuristic model,
the respondents had mixed views on the benefiimpact litigation. While other celebrated the
gains of impact litigation, others felt that itirselevant because the same judges will always be

the ultimate arbiters in constitutional matters.

The different viewpoints were used to weigh the clative wait of the views of the respondents.

In this light, the research also considered theabieliral response of the emerging activist

%9 Supra note 42.
“1%9Sypra note 1.
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community popularly known as social movements. Thaye also become litigious and form
part of the consumer population. For this reasomesrespondents felt that the heuristic model
is one such model that must always be used in n&ses such as this. This is particularly
because it enables researchers to consider vadonsumers of the decisions a targeted
population such as superior courts. This was qugortant since impact litigation usually
receives wide press coverage from both the statk paivate media. Further, citizens and
emerging activists have slowly been occupying sgiat spaces such as social media platforms
such as Whatsapp and Twitter and radios. This mesla huge impact on the consuming
population and the benefits of impact litigatiomaaach out to both the remote areas such as
rural areas, and the well-connected populationtiamn Zimbabwe.

5.6 Recommendations and possibility of achieving them

5.6.1 Recommendations on the need to capacitate judgesconstitutional doctrines and
Constitutional interpretation
Firstly, there is need for strategic impact workshowhich target judges. Civil Society
Organizations (CSOs) and law-based organizatiomh s Zimbabwe Lawyers for Human
Rights (ZLHR), Zimbabwe Women Lawyers Associati@dWMLA), Zimbabwe Environmental
Lawyers Association (ZELA), Transparency InternasibZimbabwe (T1Z) and the Centre for
Applied Legal Research (CALR) among others mustdpce manuals which outline the
guidelines for handling impact cases. They must gi®duce tools for tracking constitutional
doctrines and these must be used in the workstlwppédcifically equip the prospective impact
litigation judge with the practical benefits of iang litigation. A constitutional rights-based
approach can be used to achieve this recommenddii@nLaw Society of Zimbabwe can also
partner researchers, law-based organizations, tinesthy of Justice and the Judicial Services
Commission to organize judicial colloquiums or eats which are aimed at capacitating judges
in constitutional interpretation and doctrines.
In addition, Section 7 of the Constitution shouddused as a way of increasing the constitutional
literacy of the general populace. The section al@itizens and various organizations to work

together with the Government in making the genpogdulace aware of the provisions of the
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Constitution. Test cases can be conducted duriagabrkshops and can be organized under

section 85, as the legal standing provision.

5.6.2 Recommendations on the need for strategic resear ch partnerships

Because the conclusion in this research focuseatdemportance of research partnerships, there
is need for impact litigation lawyers to partnea@emic and legal researchers in showing the
benefits of impact litigation. The researchers woukview the literature on the use of
constitutional doctrines and methods of constihdlointerpretation that would have been
developed or invented by the judges of the superants. They will also carry out specific
research on the status of compliance by the judgts the interpretation guidelines that are
enshrined in the Constitution. In short, thereasahto develop tools for the effective monitoring

and assessment of impact litigation as well asvatiee constitutional interpretation.

Such tools are central in ascertaining the intgrpletween access to justice and the fulfilment of
the obligations that are expected of a judge afpgesor court. It should be emphasized that there
is comfort in numbers-and a lot more effort is regetb be done within the various stakeholders
alluded to above. Until this is done, it would b#icllt to blame judges when they do not have

the necessary research to guide them.

5.6.3 Recommendations on the need to follow best practices from the L egal
Profession

Practicing lawyers are required to carry out onjtietraining (OJT) initiatives such as enrolling
for postgraduate studies such as Masters Degrdasaboral studies. These initiatives contribute
to Continuous Professional Development (CPD) poitsrthermore, the Law Society of

Zimbabwe conducts various trainings which the mesibé the legal profession must attend so
that they earn the required CPD points. It also k&oin collaboration with international

organizations such as International Bar Associaf{i@®) and organizations such as ZLHR,

ZELA. Members can attend trainings under the aespamf these organizations and still earn
CPD points. Inasmuch as judges have their own goi&d, which is done together with the Law
Society, such an arrangement must be framed innmenahat considers them first as lawyers. In
essence, judges must be constitutionally obligedutther their academic studies or to be

continuously trained in each legal year. This isduse the Constitution is very progressive in
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that it is transformative and obliges the judgestloé High Court, Supreme Court and
Constitutional Court to develop the common law. TJiges must be continuously trained on
the nuances of legal research and comparative itditstal arguments. This recommendation
makes sense since lawyers are also obliged to@Rd points if they are to practice law in a

particular legal year.

5.6.4 Recommendationson thelitigants and lawyersin impact litigation cases

Impact constitutional litigation must be used lighnts as a way of promoting constitutionalism
and fighting against impunity in human rights viadas. The Constitution has an expanded Bill
of Rights that protects all the three generatidnsghts. Litigants must constantly be trained by
Community Based Organizations (CBOs) and CSOs arstitotional literacy. The issue of
impunity is of major concern in Zimbabwe as hasnbebBown in some cases above. If not
strategically dealt with, impunity can be a perahhindrance to the protection, promotion and

respecting of human rights.

5.7 Recommendations for gover nment to support impact litigation

The Government of Zimbabwe is encouraged to spgmdalic interest litigation as is the case in
the USA. Having dealt with the need for judgesdeniify with test case or impact litigation, it is
necessary for judges to always decide on strategiters by considering both state sovereignty
and individual sovereignty. The latter is a typeso¥ereignty which is central to the preamble of
the constitution under theWe the people of Zimbabiwelause. This is a type of sovereignty
which is often not interpreted and considered lgg@s as it ought to be. A convenient point of
departure by the judges may be found in a condideraf the recommended questionvHat
exactly happens to the development of the casastmfore me if | do not deal with the merits
of the case in a Constitution sefisehe balancing of the two forms of sovereignty oaty be
done if the Government of Zimbabwe openly suppBtiblic interest litigation /strategic impact
litigation by deliberately funding public interegroups or creating a conducive operating
environment where CSOs are not associated with dtients or their funders. A collaborative
approach to developing constitutionalism in Zimbabwan benefit from the increasing
partnerships between government and CSOs as wtieagovernment and international donor

agencies in many spheres.
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Appendix 1: Interview Guidance Questions on the link between impact litigation and

P 0N PRE

o

© ® N O

avoidance doctrine

What is impact litigation and how is it differembf normal litigation?

What is the legal basis for such cases?

In what way do courts protect the legal basisiigpact cases in Zimbabwe?

How important is the Constitution in promoting pichihterest and strategic litigation in
Zimbabwe.

How important is strategic or public interest lgigpn to addressing constitutional
breaches or violations in Zimbabwe?

How can impact cases be developed from lower cooigsiperior courts in Zimbabwe?
What remedies should litigants who utilize impaiogdtion seek from courts of law?

How effective are the remedies?

What is the danger of upholding technical argumant$ resolving impact litigation cases

on such technicalities?
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