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ABSTRACT

The concern of the study is to document and evaluate the developmeal pmaess in
Zimbabwe. Development control is an interventionist tool used by gmesrtrto regulate
development. This regulatory mechanism has been criticised mostly by developers

The planning environment in Zimbabwe has been and is changing. It is time to take stock
and there may be need to improve on it. This study is a sigards critically
understanding our planning system through analysing planning appeals.habhbeen
achieved through documenting a brief history of development control. higtisy gives

a background to an analytical view of applications for planning peonigkat were
brought before the Administrative Court. Historical developmemtsraced to bring out

the institutions involved; the reasons why some of the planning standarsks ioday are

as they are. Changes that have taken place over the time are revealed.

Planning appeals often go unnoticed and receive very little coverage form of the
media. The control of development, controversial as it is, wahieesisers mostly. For
many citizens in Zimbabwe control of development is not a majaeibecause they seem
to take physical development as given by government. This tloe&is at the handling of
planning permission applications by the LPA and the Administrative tGoucheck
whether government laws and regulations are followed. The procassusted through
analysing applications that went through the LPA and turned into appéatse
Administrative Court.

The findings under the history of development control and the planninglsgbeaters
lead to conclusions about development control and planning appeals. It isthaped
specific studies on planning appeals reveal useful information thgit roe used in
improving upon development control. The recommendations advanced relate tioeboth
procedure and substance of development control.

The study found out that there is substantial delay in the proceleveibpment control
for application for planning permission and at planning appeals st#Egse is delay of
varying degree at various stages in the process. i$ $tam lodging an application for
planning permission as demonstrated with the case study on yhef Eiarare to lodging
of Notice of Appeal and the Appellant’s Case by the Applicant/Appel Worse still there
is further delay by the Respondent and to some extent by the Athaiive Court. This
delay problem is accompanied by lack of adequate framework for ptannirhis
inadequacy in policy framework and the resultant delay in processpligations raise the
cost of development or leads to loss of revenue by investors.

VI
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CHAPTER ONE

1.0 INTRODUCTION

1.1 Preamble

The development control system in land use planning has been porasagetheans to
rationalise land use to the benefit of all (the developer, thghbeurhood and
government). Procedures and rules in the development control practice haverbeedn fra
and some put into law. In Zimbabwe the field of planning law isds#ieloping. A list of
Acts of Parliament and Statutory Instruments is provided in Appendix 1. It is on the basis
of these statutory documents, mainly the Regional Town and Countryrigjaket (RTCP
Act) of 1996 that development takes place. This is referred tbeaframework for
development control. The design of the legal framework and manngractice is
expected to assist in the smooth application of development control. veiQweappears
the development control system in place is complicated to an exten¢ the applicant,
the development industry, Local Planning Authority (LPA) and the supdmoseeficiaries

of the project more often than not fail to agree.

For development to take place the Zimbabwe government has sat@éngtievelopment
control system that has been followed since 1924. (A Health Cteemvas established

in 1924 to oversee land use. It had the mandate to approve or disapprovedoropose
development). The resultant process demands that one determine Wieetleelopment

s/he wants to embark on needs planning permission or not. If it needsngl permission,

an application should be made to the Local Planning Authority (LPA). LIPRefollows

legally defined procedures to arrive at a decision to grargfose planning permission.
Whatever decision the LPA takes it may be liable to planningapgen interested party.

The policies, processes and procedures which the LPA consider or iiolioviving at a

decision on planning permission applications have been consistentlyogadshby the
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development industry, which thinks it is getting a raw deal frondéwelopment control
system. The development control process is described as cumbbssthraelevelopment
industry (Ratcliffe, 1981 p373). The aim of this thesis is to oudim& comment on the
historical development of policies, processes and procedures utiliseevaiopment

control and evaluate them by focusing on planning appeal cases.

The main object of this chapter is to detail the purpose and scdpe sfudy, which is
centred on planning law and planning appeals in development contrahlsib isoncerned
with introducing the various facets of town planning law and developnoeitot It
covers definitions, subhead outlines and explanatory notes about the subpedbr
information purposes. It partly clarifies terms and phrasesapgae¢ar in the history of
development control in Zimbabwe and the analysis chapters.

1.2 The Research Problem

The study, using planning appeal cases, seeks to investigate and ebgeiopment

control policies, processes and procedures formulated over the years in Zimbabwe

1.2.1 Sub-problems

How has the body of planning law that governs development control in Bweba

evolved?

To what extent can issues highlighted by the processing of plaapimepls, based on
planning permission applications from 1976 to 1996 in Zimbabwe, be explarmlicies

and procedures in development control practice?

The thesis recognises the existence of studies (discussedpteCha&o) that have been
carried out on development control in Zimbabwe. However, there is negoldoesfurther

Ratcliffe's (1981 p373-385) observation in the British planning system that thegingces
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of planning appeals is generally slow, expensive and inconsistenimba@we there is
need, therefore, to document and analyse the number of planning eggpesland how
they were determined within the context of the issues that wemnletermination. The
documentation will show the trend and categories of planning app®as Which
conclusions can be arrived at through interpretation. The studip®tils on problems and
issues raised in the processing and handling of Administr@buet appeals on planning
permission applications. The study will seek to find out if whatleas said of planning
appeals, in other countries (See Chapter Two), also obtain in Zimb&waghasis will be
placed on evaluating the system in the light of the policy obgstif development control
and the outcomes achieved from the implementation of the variousniestts (outlined

in Chapter Three) of development control.

Aims and objectives of the Study

1.2.2 Aim

To improve the understanding of the laws pertaining to development control policies and
procedures and the manner in which decisions are arrived at thraughabysis of
planning appeals based on planning permission applications in Zimbabwe.

1.2.3 Objectives

a) To explain and comment on the evolution of the development control peecexl

procedures in Zimbabwe with emphasis on planning appeals.

b) To explain planning appeal cases population statistics in Zimbabwelf976 to
1996.

C) To ascertain whether delays occur in the exercise of devetdpoontrol with
regards to Sections 26(1), 26(3), 40 and 49 of the RTCP Act.
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d) To investigate the implications of “time delays” for projeetbility arising from

the time taken to determine an appeal.

e) To identify shortcomings in the planning appeals system and rezmhcarrective

action.

The study of planning appeals is expected to better the usddirsg of current practices
and procedures in development control and to suggest ways of improveygthe. The
main purpose of the study is to critically analyse planning appnd reduce them to
statistics where possible. The statistics will enable indormterpretation of development
control activities and provide quantitative facts about planning appéals.subsidiary
purpose is twofold:

> to highlight issues of development control that led to planning appeals and

» to contextualise the development control issues by giving a brebrii of

development control in Zimbabwe.

1.2.4 Hypotheses

There is an increase in the number of planning appeal cases inbdmmiiamm 1976 to
1996.

There is delay in the processing of planning permission applsato change land use
and develop land both at the Local Planning Authority level and at dneirdstrative

Court.

The delay in finalising planning permission applications burdens the apipheith

increased-development-costs, the system is slow and expensive.

New thinking on development control and planning appeals is being taken on (See

sub-problem on History of Development Control above and Chapter Five)
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1.2.5 What the study will not look at

The study will not deal with appeals on enforcement orders, deomotibtices, building
and tree preservation orders, called in applications or mastevaaighlan publicity issues
within the sample. Wherever these are referred to, it witbbdarify certain issues, or

they will be used to explain circumstances.

1.2.6 Abbreviations

These are contained on the page titled ACRONYMS placed justtafeCONTENTS
page.

1.2.7 Assumptions

The assumptions are laid out to indicate the angle from whicbtuly was approached
and that the development control system is affected by politieiashss related to public
administration. In this situation the politicians and the admingssadre not likely to

abandon development control abruptly but seek its improvement.

Development control will continue to be practised and planning appdalsoniinue to

be lodged.

Planning appeals will continue to be a way out for dissatisfiedcaopé seeking planning

permission.

Brief case study surveys will be made on Harare City Courgilsters for planning
permission applications. These are representative of development posattices in local
authorities and the surveys will be done in addition to the nation widplsdo provide

explanations.
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The history of development control forms the basis for the develupuiefuture

regulatory framework for processing planning permission applications.

1.3  The Need for the Study

After 20 years since the promulgation of the RTCP Act of 1976g tisareed to evaluate
how its sections on development control have been applied in practicéheBiweseeks to
analyse and evaluate the processing of planning applications foispemito develop.
These include Sections 26(1) & (3), 40 and 49 of the Regional Tow@@ndry Planning
Act, Chapter 29:12 and the corresponding determined planning appealglamhimg
appeals are determined in terms of Sections 38 and 44 and 49 of@ke &t. The
proposed study will add to past studies by focusing on and detailingipdgappeals in
the context of Zimbabwe’s development control system. The studydg@srirom 1976 to
1996. There is scope for improving the procedures for planning appealsidénstanding
of how the applications are handled in practice may expedite resdiffiagences that are
the subject of planning appeals.

The development control practice has raised a lot of debatedHd @wer including
Zimbabwe. Investors view development control policy and procedures asssag/ and
cumbersome. It is something they would rather do without. Thegiseithe development
control system for being slow, having an inadequate framework anbenay flexible
towards non-conforming development. Generally, the system is eaidarmper
development (Butcher, 1995 on land delivery and permit approvals; Ratcliffe, 1981 p376-
79). Developers further complain that the decision making procesdfimultito
understand and non-transparent, and argue that development contrak afficasily
apply procedure. Developers are irked by the implementation augamstruments of
development control. Studies worldwide (Ratcliffe p373-95, 1981; Daveds 986 and
Butcher, 1995) have been carried out to understand more about developmenissuesol
In Zimbabwe we have studies by Dube, 1992; Gondo, 1991; Manyere, 198%twid, Si
1993. These studies are critically explored below in Chapter TwaeWR®f Literature.
Note is taken of McAuslan and Kanyeihamba’s (1978 p14 & 148-153) observsatdhe
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nature of development that takes place, like society, is dynaviiewys on the form of
development change with time. Likewise, applications of rules andiatems vary with

time. In this context, policies, regulations and practices should be evaluatealyegul

Generally, all studies concerning development control view theiggaat necessary.
However, many are critical of the implementation of developmentral. As a result

there has been a lot of debate on whether development control should be maintaned, if s
what has to be improved and how? It is generally agreed thatdabesp and procedures
must improve but on the question of how, there are substantial differeAtteough there

is room for the aggrieved to go to the Administrative Court in Zbmlgaand if unsatisfied

to go further to the Supreme Court for redress, the impact of sutticpsaand procedures

on development control has not been evaluated. The challenge is to make

recommendations applicable to the Zimbabwean situation.

To round off this passage on why focusing on planning appeals, the underlgmige of
this study is to evaluate the application of laws, rules and temdagoverning
development control. Therefore, sample cases, in the form of plaanpegls, provide an
opportunity for analysing a planning permission application fromithe it is submitted
to its conclusion when a court decision is made. It will attemgu#dify and quantify the
observation that planning appeals are slow and expensive, comment on m®@ulr
processes followed and use the history of development control toregpieent positions
and probable change. Because development control is a broad astagyhe based on
cases that went as far as the Administrative Court for detation. It is believed they

can give a comprehensive picture of issues of development control.

1.4 Importance of Planning Law and Development Control

The importance of planning law is in managing settlement development and, in particula
the control of development to minimise conflicts between individuadsdevelopers and
between the state and private interests (Wekwete 1989 p2). infjatance of
development control in general is that it is the basis of palyplanning including the
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allocation of land uses. It is backed by a set of planning s@stieat are used in deciding
settlement structure. Itis an implementation tool for madsigal, subject and layout plans
and development policies. It operationalises planning documents, laws, amnde
regulations. Laws are created to maintain values and ensure that thtleugbriing and
different use-class orders, only permitted development occurs. dpeveht control partly
sets the parameters for levies (taxation) seen in itgaasation of land uses and land
value assumed therefrom (Wekwete 1989 p3-5). The Local Authoritkes) thave a
strong interest in the creation of such values, which results er bext yields (rates) and

encourages investment in the built environment.

Dealing with planning appeals in development control is one wayiafjtto understand

a facet of development control and hopefully improve our application amgrigtision of
planning law. Appeals test the soundness of the planning system.imphet of
development control is reflected on the quality of the settlemestomment as it gives
guidance to the arrangement of development. If procedure anttdime are not adhered

to, this impacts adversely on government, for being lax, when the case is taken to court by

the developer. As such the process has cost implications.

This important process of development control has been implemented18adein
Zimbabwe (See page 1 for importance of 1924). It has shaped thedpeds Zimbabwe
in terms of land tenure i.e. Communal, Small Scale Commeraiahd; Large Scale
Commercial Farms and Urban. It has impacted on urban morphology @aleesonomic-
cultural patterns of urban Zimbabwe. This is seen through thialsipgation of urban
functions e.g. Commercial: such as food, banking and clothing; residenital:as low,
medium and high density housing; industrial: such as service, dightheavy; social
infrastructure: such as clinics and schools; economic infrasteuctuch as roads and

electricity; and recreation such as parks and amusement centres.

Development control, as part of planning law, is complementary to iisiinative Law —
that is, it is closely related to administrative law. Théeohnisal development of planning

law is linked to that of administrative law. Its further nefinent is linked to public health,
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living conditions, i.e. provision of infrastructure and general inteyaatiithin a defined
settlement (Yardley, 1986 p4 & 15-17).

It is also pertinent to note that the historical development of plateingnd development
control is closely linked to the evolution of local government strustame functions. Also
the evolution of the layout (land use zoning) of the town is closekedi to the issue of
public health and the development of local government. This is of gngairtance

because the implementation of development control laws and regulatiedstrong and
effective local authorities. The system of land use controli®pthis general government
process and as such affects and is affected by the adntimésicalture. It is in this

scenario that urban and rural councils emerged to manage satdeamel co-ordinate
resources through the use of by-laws, (Telling and Duxbury, 1993 p35-4@lopment

control is made functional by a number of statutory and adminigritols that have been
developed over time. These are, for example, compulsory purchassnotimpensation,

advertising proposed developments, enforcement orders and planning guidelines.

Besides being closely linked to the evolution of local government anldybet of the
city, improvements on the development control system are influencezhdnges in
economic infrastructure technology. The changes are retatbd idvent and perfection
of road transport enabling the spread of settlement layout. leghnmad transport also
meant that the role of the rail-line as a major locationabfaa industrial development
was reduced. Another factor is the supply of cheap electricdy long distances using
high-tension wire. Settlements could be sited far away fromdakor oil fields instead
of being crammed close to energy sources. This development comicesg affects
business (corporate), public (social) and private life. Ittadsr freedoms be it
entrepreneurship, individual, social and property use (Yardely, 1986 p2-4). velowe
despite these changes in economic infrastructure technology aneftbei on locational
and development factors interested parties that are not hapipyhsi LPA’s decision

continue to have the right to appeal to the Administrative Court in Zimbabwe.

Planning law being enforced by the LPAs amounts to some dbradministrative law.
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Planning law can be applied negatively or positively. Positivelthat a LPA or the
Minister can be compelled to carry out its legal duties. The courts at timesrboqday
natural justice to aid planning law statutes. This is why tlets are brought in to handle
law cases to give judicial review, to bring in the common lamedision (Yardely? Ed.,
1986 p19 & 48). On the other hand it can have negative effects ieappb rigidly
without accommodating the dynamism of society by updating pokridsprocedures or

taking note of other material considerations.

Zimbabwean planners have continued to implement development controy &teictieen

1976 and 1996. They have not sat down to seriously reflect on how the psoees®)
especially where administrative decisions are subjected to oexigdw to determine
whether the law has been correctly applied. The reviewshthet been done on some
aspects of development control through the ZIRUP Annual School (1989-1996) or
Department of Physical Planning’s Planners Conferences beti@8thand 1996 have
been generalised. Detailed analysis of the issues thatcdmigthese deliberations should

be delved into and quantify actions and decisions. Therefore, inteodst to address the
following questions. What are the chances of having our adminstdEcisions upheld?

What are the implications of this?

1.5  Contents of Study

The first chapter is the introduction. It states the reseam@blgm and looks at the
importance, origins and meaning of development control. This setadtifecation for
development control, which is expanded under the Rationale for DevelopmenblCont
later. An attempt is made to put development control in the schépianning history
and the development of planning law in Zimbabwe. The second part of COagtgives

the necessary background about development control in general.

Chapter Two deals with the review of literature. The revewiased towards planning

appeals which are the main focus of the dissertation. Chapteidéwtifies and discusses

10
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some of the major theoretical aspects of development control andipd) appeals. The

English system of recording data on planning appeals was particularly takesf.not

Chapter Three briefly outlines the legal regime applicablénmbZbwe and the procedures

that are followed. It gives an overview of the area of studiyceShe paper is concerned

with planning appeals, the subsections on legal framework for ami¢ actdevelopment
control brings to the fore people concerned with the system and drbegia. This is

further supported by an outline on the forms of appeal and proceduigspkaling. To

this end the background information buttresses the analysis done in Chapter Five so that it

is not just isolated and made to look out of context.

The methodology followed in carrying out the study is outlined in @ndpiur. Some of
the standards referred to directly or indirectly under the sublgeadim and objectives,

above, are outlined here to create a platform for discussion in Chapters Five and Six.

Chapter Five focuses on the sub-problem on history of development cornolaabwe.

It tries to outline and explain the development of various facetsapinplg law and
development control. The outline is done to show whether the legislatievelopment
control has been static or not. It also briefly looks at the plaramgnaking process in
Zimbabwe. It concerns itself with a qualitative archival datysis to state policy, law,
regulations, rules and standards at specific junctures in the evafifpdennning law and

development control.

Chapter Six is in three parts. Tliest part responds to the specific sub-problem,
hypothesis and objective on providing a statistical analysis of planning appeals%76

to 1996. An attempt is made to describe and comment on the statistical outcomes through
looking at general characteristics of planning appeals datarmattelanning appeals and
propensity to appeal. In concluding part one, the question “are planniegspcreasing

or not?” is answeredPart Twoof Chapter Six gives results of the quantitative digestion

of the processing of planning appeals to determine the degtieseafelay. It attempts to

answer to the sub-problem, hypotheses and objectives relatingetpemaods and delay.

11
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Part Two goes into detail about observations made from interroglaémdanning appeals
files, 1976 to 1996, at the Administrative Court and National Archives.t Whthey tell?
Part Threeof Chapter Six tackles the aspect of costs caused by deldgtérmining
planning permission applications and appeals. This helps to shomphetiof delays in

planning.

Chapter Seven is a concluding summary of the most important agp€&ttapters Two to
Six. The hypotheses formulated in Chapter One are tested.s Esde@bservations are
outlined. The chapter goes further to make some recommendatiahe improvement

of development control in Zimbabwe.

1.6 Background Information

Comprehensive definitions of development and development control are madelrhere
addition there is a fourth subsection on the rationale for developmenblcohhis third
subsection is an explanatory note linked to section 1.4 above on the impoftplac@ing

law.

1.6.1 Definition of terms

What is meant bydetermination or determined planning appeal® One form of
determination is where the Local Planning Authority (LPA) degidn whether to issue a
permit or not. This study will concern itself with the form ofedmination where cases
are brought before the court. Determination means to decidagben whose argument
should be accepted - the appellant's or respondent's. It meatsvigloper, the Local
Planning Authority (LPA) and any interested parties have thealgand the matter is taken
before the court for a decision. It is not the one where a Boartjoiry set up by the

LPA to examine the issues at hand and recommend a ruling conducts an investigation.

Planning permission applicationas used in the paper generally refer to applications in
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terms of Sections 26(1), 26(3), 40 and 49 of the Regional Town and Coummnigléct
Chapter 29:12 of Zimbabwe.

Detailed definitions ofdevelopmentand development controlare given immediately

below

1.6.2 Meaning of Development

Development in terms of the RTCP Act (of Zimbabwe) ChaptetZ2Revised Edition

1996, Sections 22 and 23, is defined as:

» the carrying out of building, engineering, mining or other operationgninpver or
under land; or

» the making of any material change in the use of any building, or any land; or

» the disposal of waste materials on any land; or

» the use of any dwelling by a single family as two or more separatéradysgor

» the display on any land or building of any advertisement in a manther than that
prescribed.

Furthermore, development is defined as the use of any land orl@okevar similar object

whether fixed, movable or collapsible, as a building for residentialh@r purposes for a

period exceeding six months or such longer period as the LPAauotagrise. Similarly,

the demolition of a building or part of it or rebuilding is regardeddegelopment

depending on the scale (Telling and Duxbury, 1993 p78-86). Generally, develapment

the significant alteration of the character and use of land or building.

Development, then, can be simplified into two parts ogerational developmerdand
change of useThe understanding, as given by Telling and Duxbury (1993 p63-89), is that
operations comprise activities which result in some physitadations to the land which
have some degree of permanence in relation to the land itself. opeegit activities that

are classified as operations include building, engineering amdgniBuilding operations
include rebuilding, additions to building, structural alterations of buildingsd@molition

of buildings. Engineering operations include the development of acchaghteays and
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erecting greenhouses or fish tanks. Mining operations include tottrac¢ minerals and

removal of material from a minerals-working deposit (Heap, 1996 p121).

On the other hand change of use comprises activities which aralmgside or on the
land but do not interfere with the actual physical charactesisfithe land. In other words,
change of use refers to the purpose to which land or buildings aredeizstmples of
activities classified as change of use are the display @rtislment on any external part
of a building not previously used for that purpose, and the depositfuseren non
designated sites. Complementary to the above is Alders' (1979 p®ki@hation of
material change of use. That change is materiaisfahysical, substantial and relevant in
terms of planning considerations. If it does not raise planning coasaes, it means it
is not material. On material change of use there arsdivools of thought both supported
by the English High Court. One, that substantial changesleogs to offices, is intrinsic
to the circumstances of the site, and two, relevance to planninghérat should be

relevance to the external conditions around the site.

Development is also defined by outlining what permitted developmerst ihat which
can be carried out without planning permission (Alders, 1979 p42-44). Rermitt
development includes (adapted from Heap, 1996 p138-143)

» Development covered by a development order,

* Reverting to a use that was in place before the activity biagsubject of an
enforcement order,

» Display of advertisement in line with regulations,

» Certain development by a local authority or by a statutory urkdentehich has been
authorised by a government department e.g. mining, road improvebreaking
open of streets to repair or renew sewer and cables,

» Development directed by the Minister of Local Government, Publick§/and
National Housing,

» Use of land for occasional purposes e.g. fleamarket and

» Using land for a purpose for which it is designated e.g. building\dtynial storage
units on agricultural land and as provided for in Zimbabwe’s Statutstguiment 216

14



Joel Chaeruka MPhil

of 1994 (Use Groups).
Furthermore, in terms of the (RTCP Act Chapter 29:12) permittedla@ment also
includes:
» Development which is carried out on a mining location and is pedmnitteerms of the
Mines and Minerals Act of 1996.
» Development as detailed in the RTCP (General Development) Qa8#,(Statutory
Instrument 380 of 1982) and RTCP (District Council Areas) Spe@akDpment
Order 1982 (Statutory Instrument 378 of 1982).

Permitted development is linked to Use Groups, which give a broad outlviebtan or
cannot be done in specific areas. It is in this context alsgénatission for the use of
land for a particular purpose does not confer the right to erectrmsldor that purpose
(Telling and Duxbury, 1993 p91-101). Permitted development is introducechiemupt
to rid the public and the planning authorities alike of tmendane triviathat might
otherwise clog the planning machine. These include up to 10% enlargefreisting
dwelling houses, construction of fences/walls up to 2 metres higttie@r of selected
temporary buildings, and specified material change of use.batime has adopted this
practice as well. It is put as ‘changing of use of any tanoluilding if the new use is in
the same “Use Group” given in the RTCP Act Use Groups Regulations of 1994’

Development is further defined by outlining what it is not. AccaydomRatcliffe (1981
p461), the following are not developments: works of improvement or repdirding
internal works within any building provided the building is not subject tbuilding
preservation order, maintenance or improvement of sewers, pip@sysielectric lines,
cables and highways done by the LA or statutory body, and use oblaaglriculture and
forestry. Building work, which is to be used for agricultural purposessama a property
which is a hundred hectares or more in area, provided that wadkt t® be carried out
within two hundred metres of the centre line of a main or district road or the property is
a gazetted area of high scenic beauty, is not developmenbd(Ta9B5 pl5). There are
developments, which may not require planning permission, e.g. the resurtgptaon

previous use on the expiration of limited planning permission or enfertdeamd certain
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developments by LAs and statutory undertakers sanctioned by Ggmtehment under
a development order. This also applies to Zimbabwe, although the fiaés gaty from

country to country.

The demolition of a building can be deemed as development. For exarmple, the
building is listed (in the UK) (Telling and Duxbury, 1993) or protddig the National and
Museums and Monuments (RTCP Act 1996 in Zimbabwe), its demolitibbewkgarded
as development. Similarly, where the demolition activity is massive tsocagistitute an
engineering operation, it is viewed as development. Where a buidgidguse are
permitted through existing use rights demolition and rebuilding, whidinde extension,

is development.

In conclusion the concept of development is a complex one. Town and cplamimnyng
law is inevitably complex because it has to deal with allssoftdevelopment in many

different circumstances. A diagram is included below.

1.6.3 What is Development Control?

The implication of development as defined above is that for it to osouomg form of

controls must be instituted. A brief outline of what development coimicotporates is
given below. Development control entails that development should e g8 set out in
various statutes that constitute the legal regime for planningrnibabwe, Section 24 of
the RTCP Act. Control of development is practised in the comkxhacro-spatial

planning instruments of statutory documents such as master plarghantes and micro-
spatial planning instruments such as layouts and building plans. Hehcefor

development is to take place without planning permission. Planning pexmisan be
applied for as:

1) a full planning permission, or

2) outline planning permission, or
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Fig. 8 SIMPLE CHART ON COMPONENTS OF DEFINITION FOR DEVELOPMENT

PERMITED
DEVELOPMENT

DEVE!OPMF,NT
ORDERS e.g. Use
Class Order

BUILDING OPERATIONS
Specific Definition

ENGINEERING
OPERATIONS
Specific Definition

Demolition of buildings
Rebuilding, structural
Alterations, Other
Building operations

\

Laying highways,
Sewer & water mains

DEVELOPMENT SINGLE GENERAL DEFINITION

I

OPERATION
Single general definition

MINING OTHER OPERATIONS
OPERATIONS Change of Physical
Specific Definition  Characteristics in line
With Building, Engineering
And Mining

Mineral working,
Reworking dumps
Or embankments

OUTLINE OF WHAT
DEVELOPMENT IS NOT

MATERIAL CHANGE

OF USE

Single general definition
Introduces the concept of a
planning unit. It raises planning
Considerations

l \.

MATERIAL AS MATERIAL AS
IN PHYSICAL IN SUBSTANTIAL

MATERIAL AS
IN RELEVANT

CHANGE IN
DEGREE

CHANGE IN KIND DOCTRINE OF

INTENSIFICATION

GUIDELINES TO DEFINITON OF OPERATIONS
The notion of change or of positive construction
The notion that development is what a developer does

SOURCE: THESIS RESEARCH 2001
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3) planning permission for development already carried out.

Permission is either refused or granted with or without conditidipermission is refused
or conditions are imposed reasons must be given. The object is to inheadtte safety,
order, convenience, efficiency and economy in the process of developmenrb &rsire
that development takes place according to the appropriate plans.oreeek control is
a process through which ideas and policies of town and country plaareimgplemented.
It is the process of controlling development. It represents ansn®f realising
schemes/development plans which are judged to advance the goals ohtbwouatry
planning at any particular time, whilst restricting those doatot (Pountney and Kingbury,
1983 p139).

Development control is characterised by the local planning autteodgrelopment plan
which demands or encourages orderly development (an ideal environmeity
administrative area and the individual who wants to undertake developinaenuill
impact on the environment. The proposed activity and the plan are configatbdir
compatibility. Development by public bodies may not appear to be the sabjhe same
rigorous scrutiny as that undertaken by private developers. @peweht control is turning
policy into practice (Morgan, 1988 p5-9). Forms of development control include
subdivision and consolidation applications, development permits, enforcerderg and

change of reservation or use applications.

With development control the cost of a proposed development is not noengéinning
issue. Similarly, the costs to the developer of a refused plapeimgssion and the cost
of implementing a planning condition are not planning issues. Develogroetmol is
purely a question of whether or not the proposed development is suitalike dpecific

location at that particular time. Admittedly, in exceptional cases diosts cnay be

considered. Compensation has only indirect relevance for the developoremntl

process.
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To wind up this paragraph a look at the legal outline of weatlopment control is in
Zimbabweas given in the RTCP Act (1996) was made. Development shoulgltde

only in terms of a development order or subject to the provisions & Act or any

such development order. It can also be carried on if it:

Was commenced before the appointed day and did not require any apptexals of
the repealed Act,

Is carried out in accordance with an approval issued under the repealed Act,

Is carried out on a mining location and is permitted in terms d¥lthes and Minerals
Act,

Is carried out in accordance with the terms of a permit,

The substitution of a new building erected in place of an existindibgilvhich has
been destroyed or demolished provided the new building is for the sameepisg

up within 18 months of demolition and does not exceed former size by 10 percent.

At a Department of Physical Planning Planners’ Conferendd, iheGweru in 1992,

development control was seen as a means of maintaining “sani$g ged harmony” in

plan management.

1.6.4 The Rationale Behind Development Control

The general underlying rationale for planning laws and subsequently developmeuit cont

has been to provide a technical basis for managing the use oar@ndther problems

associated with the built environment. Development control is sebeiag part of a

continuous policy to increase the powers of public authorities over thod lasel in order

to try and get on top of the increasing problems of the urban environmgartigular and

the environment in general. Laws have been geared towards estgidisticreating the

rationale and framework for both central government and LAs to geaaad promote

public interest in developing rural and urban land, (Wekwete, 1989 p3-7). thigrthe

objects of development control are in two parts basic and additionalgBt979 p36).

The basic objects are the protection and enhancement of the buittneneirt, and the co-

ordination of both public and private investment in land to ensure itsiesitfi use.
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Additional objects concern conservation of natural resources and ptiexgyeservation
and creation of employment opportunities; the control of pollution; the amagntal,
social and economic stress, and the social needs of the commumtyw B a brief
expansion of the reasons for practising development control.

Firstly, it is seen as a means to regulate development thraumgh form of licensing
(Alders, 1976). Development control is a way to determine what\gbere and of what
quality in terms of building material and design. The quality of buildifignclude such
detail as safety, height, durability, aesthetics and functignalunctionality means it
should fit in well with its surrounding. As such development controbissidered as a
management tool. Put in other words the laying of social and econdnaistructure such
as sewer, electricity, schools and clinics is planned for in agvah is the duty of those
working in development control to see to it that development is balar meaningful
in terms of current and projected needs. The managed ordedgnm@ntation of the
infrastructure is related to the raising of capital to impleiitee same. Development
control is also a management tool in that it, development control in ctiojuneith
forward planning, gives the basis for setting property rates dret tvies (Wekwete,
1989 p11-12). These levies are then channelled into the development and mand&nanc
the settlement. Development control is further related todreifftulation and the mode
of transport intra and inter settlement. Traffic managemengarly done through
development control, general car park location and building location. eWegtosal is
also closely controlled. Some of the waste may be harmful suctdastrial chemicals
and the soil and water pollution aspects have to be dealt witar didposal, be it ordinary
residential, clinical or commercial waste, the disposal di@ge to be managed to

specification so as not to jeopardise life and heath.

Secondly, therefore, development control is a way to transform ideas andgofitown
and country planning into an environmental reality (Morgan, 1988 p4-5). btesntne
LPA to compare the proposed development with the existing fpopas of harmony. By
using development plans development could be categorised and direciduete a

“wholesome” environment. This is expected to result in increaseditseantl reduced
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costs to the community receiving the development. As such, the sidomos$ a planning
application provides the opportunity for a particular development to be considered against
the background of the general interest of the locality. It in asea way of containing
urban sprawl and creating a balanced urban settlement. In coneg@mumies or where
central government indicative planning is strong, it is segradf the overall policy of
bringing about a more equitable distribution of industrial, commeeuidl residential
activities throughout the country. Development control is direatkelil to sustainable

settlement development.

The third reason is about the state, the planner and the gasileraDne may ask why
planners pretend to know what is best for the developer and the consuiies?
Philosopher Rousseau argues that there comes a point when someomeakasdecisions
in the interest of the community in the long run. Developers, throughitsimigna planning
application, are afforded the chance to put across their views daigipade. Similarly,
the community, through its representatives or directly, is affattedhance to participate
too through written representation or attending meetings. At the end ses@oewhere
has to make a decision. Unfortunately, that decision may notsaeitgsaccommodate the

developer’s or the community’s views.

Fourthly, the rationale behind development control is that within the xdoatea free
enterprise economy, the state and its agencies regulate yaatilhe public interest
(Wekwete, 1989 pl11-12). Development control has to take account of gerterainec
needs and local economic requirements. The LPA has to decide wbether need
outweighs an objection to development. Development control should not be tesstddd
competition. Haars (1964 pl105-115) raises the fundamental question ofingsttig
intervention of the law in the free market of land transactiohgnaly be argued that it
infringes on the liberty of the individual, thereby prompting the queStmnthe wishes
of the consumers the be all and the end all of resource allocation?" This is supposed to be
addressed by the extent to which forward planning takes cogeiséthe multiple factors
relevant in its bid to influence the formulation of policy and guild®elopment in

attempting to control things to come. The question that may arigea planning appeal
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the protection of a private right of property or an opportunity for pytdidicipation.
However, it must be clear that development control should not be uset) nteresist

competition.

Fifthly, development control is there to preserve and where podsihi@prove the
pleasant appearance of streets and buildings and of the count(ysitiag and Duxbury,
1993). It is done to improve the environment and encourage equitable dstriblihis
is done through the harmonisation of new buildings and the existingpement. If the
design of the new building will be unsuitable in its surroundingsis itrefused.
Development control has to be “neighbourly”. It is expected to chothefbffensive
and/or dangerous and serve the best in the right places, Haars (19641p)105
Furthermore there is need to preserve the countryside for itsakeraad to protect it in
the interest of food production. However, some important and needelbpieents e.g.
mining may have to take place despite their harming of theament through loss of
amenity. The harm is minimised through conditions. One of the olgéd¢tsvn and
country planning is to see to it that valuable deposits are eolisgd by premature

building or other forms of development.

Lastly, it is there to increase the benefits and reduce th® tcohe community receiving
the development (Morgan, 1981 p3-6). It allows the state to intervendydaedtprotect
society. Furthermore, it caters for negative externalities, whickainfmrces do not cater
for. Itis seen as a way of protecting the public from unscrupldodtords who may want
to maximise returns before the lives of the people in termggiehe, disease and general
amenity of the neighbourhood. It allows for basic infrastructoirieetin place. Traffic

congestion and access issues should be fully addressed.

Development control can arguably be premised on Pigouvian welfaneraas, which
use the concept of market failure to account for public interventitexéader, 2001).
These failures in supposedly perfect markets include negativenalities e.g.
environmental pollution, positive externalities demanding some publictprjaods e.g.

education and pure goods that the market cannot supply e.g. defencatiding justifies
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public intervention in what would otherwise be a spontaneous property naaréet
unregulated land development process. These market failures inclydegivee
externalities demanding separation of incompatible land uses, positieenalities
suggesting the integrated planning and development of compatible or synergktisda
and public “goods aspect” of necessary public facilities, open spacemfrastructure
investments. Therefore, land use planning and development control cafinee des
“government delineation or restrictions of rights over land within certainasgatfines”
(Alexander, 2001).

One can make a comment as put across in this paragraph. Develaumial is a
controversial subject in practice and a complex one theoreticatntroversial in that it
affects everyone’s living environment yet views on the qualityhefenvironment are not
congruous. Complex academically in that one has to try and cometu@ blite print that
works fine with the haves and have-nots, the different groups of the maogmgroupings

by religion, the sum total of the community, successive politradts, the public officials

and the developers. All this has to be reduced into guidelines, regulations and standards.

1.6.5 Conclusion

Development in planning law is not easily defined. The definition is made clganeyb
of explanation. Despite these problems a working definition is arrived at abaddéhe
carrying out of building, engineering, mining of other operation®im,over or under
land”. These are activities which change permanently the eppeaor use of an area.
Proceeding from this simplified definition of development developmamnttal is outlined
as a system by which development is allocated space. Ttissttea need for a conceptual
framework within which development can take place. The frameisankhe form of the
RTCP Act Chapter 29:12, master plans, government policy, generahtiegsland by-
laws. In this scenario, there are users and consumers of the dexei@omtrol system as
outlined in Chapter Three below, a situation that generates caffiiterests which if not
resolved through the democratic process (consultations and discduise)esolved

through legal means in Zimbabwe. It is this legal process andsissu@nating from it
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through planning appeals that are the subjects of this study.ndicessary to evaluate a

system once in a while.
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CHAPTER TWO

2.0 REVIEW OF THE RELATED LITERATURE

Planning appeals are made within the realm of set planning stantestsl planning
concepts and practices, legal interpretations that have withste@dnid guiding case law.
The main objective of this paper is to improve the understanding tawisepertaining to
development control policies and procedures and the manner in which dearsiansved
at through an analysis of planning appeals in Zimbabwe. The reVigerature is in five
parts. The areas covered are ideologies of planning law, whechgtto put development
control into an historical context. In the next section the rewvieiterature then outlines
and discusses the conceptual framework for development control. @ncthrasepts in
development control, do stakeholders share the same view? Bduayse hot seem to
share the same views, the fourth section of the literature réfv@@wfocuses on Zimbabwe
discussing planning appeals. Bearing in mind the objectives sat Glapter One, the
review of literature on Zimbabwe in the last passage of thigpt€haovers issues
pertaining to planning permission applications and generated planning apeats
trying to elucidate on policies, process and procedure. When thal adation is
presented in Chapter Six one would be able to compare, contrasinexptomment on
planning appeals in the context of development control. This will falsash an
explanatory or definitive basis for the review of literaturthacontext of studies that have

been done before.

2.1 General Historical Overview of Development Control

Development control has been practised since the beginning ofaiiiah. It has evolved
with time and has been shaped by the politics of the day. e@etit layout and
development are, therefore, a way of life of a people (Curl, 197B¢ Greeks, around
3000BC zoned their towns into areas for artisans, farmers andggiosfal army. As far
back as AD64 the Romans introduced legislation to improve urban livingtioorsdio

avoid the dangers of fire and the collapse of buildings. The legislatarked the
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introduction of planning standards e.g. the maximum height of buildingsevas 70 feet
(about 21 metres). Buildings were to be fronted with stone. Building were written
into municipal charters thereby making them statutory. By AD127 settleayenits had
to accommodate water acquaducts. The provision of urban economitrudtare
became a must in addition to social infrastructure such as theatres and.sthesks can

be viewed as the formative stages of planning law.

As society evolved and human populations grew rapidly, the socio-economic and political
conditions changed. With the ushering in of industrialisation around AD1800 and the
preceding agrarian revolution sanitation became an issue. Thereowgetition for
different land uses. The resulting environmental problems neededcadvagulations.
Town planning was pushed forward as a solution to the problems oficalya (naturally

or randomly) generated land uses (Harverfield, 1913), leading to adbday in most
countries that adopted the British planning system titled Town and @d&lanning. This

body of law is the basis of development control. However, for Zimbadtaening law

was also influenced by South African law, which in turn had be&reméed by the Roman
Dutch law. This influence came through colonisation. It explains why Zimbhbasvéhe
Administrative Court as the court of first instance whilst tinglish deal with planning

appeals administratively (also see passage 2.6.2 below).

Development control has been with us and is likely to be with ubédpteseeable future.

2.1.1 Ideologies of Planning Law

Planning law and therefore development control is formulated arounsl ¢brepeting
ideologies. Firstly, that the law exists and should be used to protect private property and
its institutions. Secondly that the law exists and should be used to advance the public
interest, if necessary against the interest of private propeastly, that the law exists and
should be used to advance the cause of public participation againshtuogrand public
administration (McAuslan, 1980 p2-3).
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The ideologies have their basis on the socio-economic issuesdatysdtey acknowledge
the existence of property owners, landlords or those who own the mepreio€tion.

The propertied classes advance the ideology of private propehy. prbpertied class
exudes an aura of authority. They are focused on making monesuchAshe propertied
class wants to dominate other social groups. In this manneddhsyt want development
control to stifle their investment plans. At times they clasth ywroponents of the

ideologies of public interest and public participation over the issue of propdity.rig

The ideologies also recognise the role of government and thosplashthe role of the

civil servants. These want to present a balanced view of thinggking a line that is
rational, towards a general will approach. They claim to advanadebkgy of public
interest, want to be seen to be in the driving seat and thet beenefit of everybody. Those
who hold and practice development control in the ‘public interesthchagh those who
subscribe to the ideology of private property. The propertied classgspnoperty and
human rights to be respected. They would like to develop theiegiiep as they see fit
instead of being given ‘dos and do nots’ by advocates of ‘public interest’ in development.

Public participation is generally by those who do not own propertyhernteans of
production. Neither are they in the civil servants’ boot. They are the empltyeesry
ordinary citizens or the poor, admittedly participants are vaexgan (In lobby groups it
not surprising to find the propertied class and the public servaneasens). Public
participants hold the view that the propertied and the public offihaisys want to dictate
to them on how they should live their own lives. Public participatoals to assume a
radical approach to the left of the centre in the mould of individualiBroperty owners
and industrialists view it as bordering on the disruptive anddiatathe march to creating

wealth.

Development control then should be understood in the context of the tmgeeting
ideologies of planning law. McAuslan (1980 pl147) argues that tldoigle of private
property dominates in capitalist oriented societies. Howensrgconceded that there is an

inter-play between the ideologies of public interest and priwatpeerty. The ideology of
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public interest collaborates with that of private property to out mamedhat of public
participation especially at planning enquiries or in the courts.y tbhkaborate because
private property owners have influence socially, politically andnemically. The
propertied also need favour on one or two things from public officialerae stage. The
sustenance of public officials is related to the taxation ofuvbalthy. Furthermore, the
majority of the political leadership tends to come from the pragueaind the industrialists.
This is seen through the manner in which laws, regulations andacsare formulated
and circulated. The ideology of public participation is very subsid@athat of private

property and public interest, although it has been gaining ground recently.

The significance of the ideologies is that they influence hooplpeview development
control. The competing ideologies partly explain why disagreeamtes in development
seek the view of the Administrative Court in Zimbabwe. These stédkers (government,
private sector and the community) would like to see fairne$eipractice of development
control. The ideologies form the main basis for disagreementsahgara Development
control is there to cater for the divergent ideologies and yet ffexetiit views of the
stakeholders in development are difficult to reconcile. The €d@&tome an alternative

for a second viewpoint to that of the LPA.

2.2 Framework for Development Control

Development control is centred on the “development plan”. Morgan (1988 gi&6t63,
“Where an application is made to a local planning authority for plgnpénmission, that
authority, in dealing with the application, shall have regard to the ooviof the
development plan, so far as it is material to the application.”reTisea hierarchy of
development plans that are used in development control. Thesatgisiplans, regional
plans, master plans, structure plans, unitary plans, outline plans, seltemse local
development plans, subject plans and local or priority or action plats TA985 p2-10).
At a more detailed level are the layout plans. Specificstgdeplans that are used vary
from country to country. In Zimbabwe it is mainly the master and local plans, caniche

scheme plans and the subject plans that are in use. A developnmegivpsa LPA’s

28



Joel Chaeruka MPhil

vision and direction of future development.

McLoughlin (1969 p279-290) sees planning as a system in the form oativerg process
cycle. The implementation of a plan is essentially a control gctihere control implies
positive and negative intervention. Therefore, development control ihsystem.
McLoughlin sees control as “that .... which provides direction in conformanth the
plan, or the maintenance of variations from system objectivegwaliowable limits”. He
states that the essence of plans is a trajectory of interated &evelopment) in the form
of a set of matrices for each future time. Applications for ldgweent are hits on the
system. The question then is “can they (applications) be acconedodatnot?”
McLoughlin argues, “the essence of control then is to regulate thisgirbances so that
the system’s actual trajectory matches the intention aslgl@se possible.” Each
disturbance i.e. each planning-permission application, whether forcoestruction,
demolition, change of use etc. must be examined for the total gfifetikely to have on
the system. The variables used in control must be compatiblehegh tn the plan and
key variables used in the plan must be measurable by those conitolkggfurther argues
that in order to cope with the control of an area, some reduction oéthéigh variety of
the human environment must be attempted and this is done by meadsw@@ment
plan. Lee (1973 p113-119) agrees with McLoughlin (1969) on the planning ptbaess
“planning is a conceptual general system. By creating a ptratesystem independent
of, but corresponding to, the real world system, we can understaqhém®mena of
change, then to anticipate them and finally evaluate them — toroomaeselves with the
optimisation of the real world system by seeking optimisation ottmeeptual system.
So one has a situation in which an attempt is made to control digeryariety world
using the low-variety tool of the development plan. Inimplementieglan, if the system
can no longer accommodate the disturbances (planning permission apmictte plan
can be complimented by referring to other material consideraiotwtal review of the
plan.

Morgan (1988 p3-9) states that on receiving an application the LPAsomsjderfirst

and foremost the development plan in assessing an application. Tdlepesnt plan
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covers population distribution and employment, housing, industry and commerce,

transportation, shopping, education social and community services, po&oids

development proposals. The development plan:

- provides guidance for development and development control matters ohakgi
importance,

- provides a framework for detailed local development plans,

- provides definitive guidance for development and development control of speci
areas.

Secondthe LPA may consider other material considerations. As a plenanaterial

considerations must be related to the objects of planning legmsla Materiality is

dependent on the circumstances and has some limits. It is naraah@insideration that

planning permission has been granted for another similar form ofogewveht. Each

application is considered on its merits. Material considerationeecancial or economic

factors, local policy in the form of informal guidelines, cent@aynment policy in the

form of delegated legislation, circulars and speeches by Misiigteponsible for planning.

They also can be amenity and environmental considerations.

Other material considerations come into play if the developmentdaas not work. In
this case the merits and demerits of going against the development phagigired. The
other material consideration concept allows for the consideratiergohew information
or change in technology. It gives development control some forrgraingism. If the

merits warrant the issuance of a permit, it is done.

Thethird way the LPA may look at development control is by setting ptanoonditions.
The conditions must be valid (Telling & Duxbury, 1993 p167-168). Since théopeve

may bank on other material considerations for approval of their ppjgobsals, it is only
fair that the LPAs should have the liberty to impose “such condiasrihey think fit”

McAuslan (1980 p148). Itis a balancing act.

Pountney & Kingbury (1983 Part 2 p293) in a study in the UK said deeeddound the
conditions attached to permits to be unduly onerous, especially designcdethtions
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which they view as unnecessary. Developers noted that the wegnitidons were being
applied added to the negative aspects of the development control sydtesndelayed
matters and at times did not lead to better standards. Serlemkrs discuss their projects
with officials and get committed to projects before plan approg&abpproval conditions
are incorporated and these have to be incorporated retrospectivatyakes projects
become expensive or some of the conditions are ignored. It leads étsagpkresentment
of the system. However, the court will not interfere with tiPA’s discretion unless it is
shown that the authority did not take into account the right consideratienthat they

disregarded something which they should have taken into account.

With other material considerations, planning conditions and the a@weeid of some of
the planning permission applications comesdbecept of needlt is a major planning
consideration. By need is meant that the public will suffer a disadvahthgeuse is not
allowed in the area. The need for a development should be sufficiemtetcome
objections. The granting or refusal of planning permission should beé bagbe merits
and demerits of the specific case and there are no hard amdléasbn how to establish
need (Supreme Court SC 47/95). The concept of need is also closely linkedpediaé
consenprocedure. Special consent allows an applicant to get planningsgermif s/he

proves the need for that specific project in an area where it would otherwise lee.refus

McAuslan (1980 p49 & 178-79) and Pountney and Kingbury (1983 Part 1 p143-146) agree
that the importance of other material considerations in developtoetriol has grown

while that of the development plan has shrunk. They noted that develamngnt would

be a big problem without the use of other material considerations amdigaonditions.

The term other material consideration is vague and therefavedea lot to discretion. It

is the “other material consideration” which allows for the ipiggy of the three ideologies

of planning law discussed above in Passage 2.1. McAuslan (1980 p180-181 gitgytiesr

that the failure by those responsible for planning to cleartyhé&grocess of development
control to the development plan led to the dominance of the ideologyatepproperty

over the ideology of public interest. LPAs are left with no obhdiat to consider the

development plan, other material considerations, case law and legainspimiorder to
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decide on whether to grant or refuse planning permission.

2.3  Views on Development Control

2.3.1 Officers’ and Local Authority's View

McAuslan (1980 p2-4) argues that the legalisation of development contretias/af the
triumph of the ideology of private property as espoused by lawyerstbg ideology of
public interest advocated by public officials (planners and admitdstja Planners,
therefore, regret the involvement of the judiciary in development comdtwlg that public
interest was a legitimate concern for administrators tcaro and have regard to.
Planners act in good faith.

Planners view themselves as best trained to deal with isédeselopment control. The
planner's view is that s/he is best positioned to articulate gdsrad the people. They
argue that they can evaluate the situation thoroughly and come uphevitiest solution

from a variety of options. Once in a while they make their decisions based on the concept

of the general will.

The Local Authorities see it as their duty to prepare plansasildtal, master and strategic
plans to guide development in their areas of jurisdiction. These plans allow theiketo ma
projections, allocate land and manage development. Although debatableanbelsb
reflect the views of the inhabitants (Bryne, 1979 p36). Where sagethey set conditions
for development to comply with the neighbourhood or to make an applicatieptabte,
which would otherwise have been refused. Local Authorities go fuatiteseek planning
agreements with developers. The agreements enable the Lotalrifes to provide
required social infrastructure or economic infrastructure. Fadmcal Authority's point
of view, therefore, laws are created to maintain values and ehsough title, zoning and
different use-class orders that only permitted development occhich vesult in better
tax yields. (Wekwete, 1989 p11-12).
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2.3.2 Developers’ View

McAuslan (1980 p147) succinctly put across the developer's view adddeent control
is the sharp end of the planning system. It may stop him/her frarg ddiat s/he wants
with his/her land.” Naturally, the developer may be determipefight development
control through other professional means e.g. than negotiation or plagaing
Developers also view planning law as a statutory imposition on thencartaw of land
use and land tenure. They are normally concerned with how to natkdrpm their land.
They long for a day when restrictions on the use of land witeb®ved. The courts are
their relief. Lawyers are their relief because atesndevelopers bring development
proposals informally for discussion. The application takes catteeofoncerns raised at
the informal discussion. However, on submission new issues are ral¢ace still the
LPAs have a tendency to set what they view as unnecessary conglitoyes, 1979 p27-
28).

The effect of conditions may be fourfoldkirstly, they may lead to a lack of demand for

the development.Secondlythe development may become too expensive for occupiers.
Thirdly, they may limit potential occupiers/purchaserkastly, the site and finished
development may fail to attract construction and long term finar€enditions are
therefore acceptable, acceptable with reservations or unaccdptdbigelopers. Because

of the adverse economic effects conditions have on development, developers would rather

do without them.

Although developers, as outlined immediately above, seem to be adewsbpment
control, it should be noted that different types of developers haveetiffebjectives.
Some developers, both small and big, are also interested in maintdiaingegrity of
development control in order to pursue their advantageous environmentabdimgy t
activities. Set development control parameters give thenaimgrtin the business
environment e.g. when purchasing property and when applying for dewalopnthe
value of their property and the environment in which it operates is protected. édiyitt

the pre-set development conditions may frustrate at times lsitbgetter than a non-
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regulated environment. To some retailers, they like developmenbcoetause it reduces
the competition. The funny situation therefore is that whilstesol@velopers appeal
against development control policies others appeal for the enfantemthe very same
policies. It is as controversial as that.

Planners do not seem to appreciate the economic aspects of develophesrfiorget that
developers are motivated by the prospects of improving the landaaiigt Developers
expect a quick return from their investment. Therefore, thesensed by both planners
and developers to adopt a realistic approach by assuming that tHerayis @ economic
aspect to all forms of development. Both should note that only develgpwiganh is

viable in economic terms, is implemented.

2.3.3 Public Participant View

The public participant looks at development control from the point of chaiirights and
hence the right to participate in what is going on in the environmeshich s/he is an
inhabitant. S/He (the public participant) doesn't trust the pulrh@st to articulate his/her
concerns fully without prior consultation. The public participant's viswhat the
community knows what it wants and it should be given the opportunityndgiatself or
at least influence the nature of the plan through participatory damyoand not
representative democracy. Its participation is expectedpmira on the planning process
through utilisation of ideas coming out of public participation. Anothgective is that it

will add detail, accuracy and clarity in trying to meet certain needseeafdmmunity.

The tricky part is that there are always differing viemwgublic participation because no
society is homogeneous. The way people see the pros and cons oégrdgesiopment
varies. Perceptions are generally different between theandhthe poor, racial groups,
religious groups, ethnic groups and those working in the informal saatbthe formal
sector. So what is public interest? Is it there and in wdrat® Is it catered for by
advertisements in newspapers or on pillars? The role of ihtgresps/lobbies has

deepened this problem of defining the public. A few individuals groupingeapublic
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may push through an agenda, which is not really in the majority $htefde individual
public participants even when they take up their role, they are most likely pothsosed
by the elite and tend to confuse public (majority) opinion with persopalion i.e.
proposed personal/company view as public opinion. Curl (1970) advanceduheat
that the politics of development of the day determine how developsdinected. Sewell
and Coppock (1977 p28) categorised publics into major elite, minor elitedindluals
(poor mostly). The expression, major and minor, already impligssibvae public
participants are more influential than others. The issue heot iand ownership but the
principles of democracy and justice. It also includes moralgtanthct that the control
system is meant to work in the interest of the community. Public serveaniisl act only
after full consultation with the people (McAuslan, 1980 p272-73) and thecphsni the
right to be heard.

In the UK, the government’s attempt to review the planning systehtogal democracy
has highlighted the conflicting pressures surrounding planning, pamiyn fthe
development industry for greater speed and clarity in the planrocgss, and partly from
a desire to empower individuals and communities to be active stakehoidsociety,
(Ellis, 2000 p205). Ellis asks, “How can public involvement be facititaite"What role
can rights play in the wider project of defining the ‘prope@dtienship between the public
and the state in the domain of land use planning?”. He arguébelggeration of the UK
planning system, as expressed through its original legislatiweeivork, did not provide
significant rights of access to third parties. Instead, the ibVeg&imacy of the system
was dependent on a public understanding and acceptance of land useasobéiolg in
the public interest and the merits of local representative daxyocihere is evidence that
this public legitimacy is breaking down, resulting not only in indrepslisengagement
with local democracy but in a proliferation of single issue togeoups against major

development proposals.
The British Government of M Thatcher, in 1980, had other ideas aheupublic

participant and public interest (Heap, 1996 p459-489). The LPA officials werg takin

long to process planning permission applications. On the other hgmabiieeparticipants
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were holding up development through what the government deemed as uamilgcess
prolonged public enquiries. This led the government to set up Urban dpeweht
Corporations, Enterprise Zones and Simplified Planning Zones in the 1980hevaim

to free business “from such detailed planning control and froms’rétkeap, 1996 p484-
493). This had the effect of pushing through development since a dewelapsubmitted

a proposal in line with the scheme got automatic permission.etBggup Development
Corporations manned by appointed officials (and not elected coundgill@sPlanning
Committee) accountability to the electorate (the public) wasaed. Local Government
authorities felt prejudiced by these new “single-minded agenoiespearhead the

regeneration” of their respective areas.

Harvey (1973 pl11-16 & 97-103) in his book Social Justice and the City exjitares
themes which surround the concern with social process and spatial Ttrethemes are
the nature of theory, the nature of space, the nature of sodiakjasid the nature of
urbanism. He made the assumption that the principles of socie¢jnat’e some relevance
for the application of spatial and geographical principles to urbdrregional planning.
To him spatial forms should be seen as things, which contain pootasses in the same
manner that social processes are spatial. This leads dredortcept of social justice in
the light of development control. The development control system scagy that takes
place in a given space to regulate physical and social process.

In society individuals seek personal advancement, which should be encolBagsthe
pursuit for personal advancement may lead to conflict of interesg thest be an
application of just principles to conflict resolution. With soaigiice everyone should be
given an equal opportunity and distribution of land or activity should bearfal easily
accessible. This concept of social justice brings to the fosotiialist versas the capitalist
view on how to distribute and use land or activity. The socialists eardl access whilst
the capitalist want it to be owned or used by those who can affbetefbre, development
control in a socialist society is viewed differently from tirata capitalist society, i.e.
efficient production and equitable distribution according to need andtyair use

distribution according to means, respectively. In the capitaligttygarivate property is
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protected by the development control practice. It becomes emendifficult to pin point
the public and its role in a socialist state. The issue is norlongeof land-ownership or
generation of activity but that of the principles of democracy jastice through just
production and just distribution using the limited resource of land---.

2.3.4 Conclusion on Views

Wekwete (1989 p1l) argues that planning law has got no ideology ofntsbadvis based

on that of the state because laws are created to reflecipstaers. In other words, the
state creates the framework under which the planners and laypgrege, determines how
the developers and the public should respond, and gives room for selectii@ publ
participation. These comments further explain McAuslan's (1980)watigear that "....the
ideologies do not always come out through (sic) so clearly nor must it be assuntled that
courts always espouse the ideology of private property or thegokaand administrators
the ideology of public interest” (in Wekwete 1989 pl). Itis noagbihe case that lawyers
side with private property owners nor that planners are for puitéceist. Lawyers have
been put into three categories by developers; those who claim to be neutral; those who are
for traditional style and those who want to push for public participa®n the other hand
planners are either traditional or liberal (McAuslan, 1980 p271-273). Téetiqad
situation in any given society is diluted since societal valuésr difbm society to society.

The battle in the courts is a continuation of negotiations, a clarification of anggime

Programmes of government appear to stress the public interesprovege property.
However, the interplay of market forces in society puts private gyopefore public
interest and is reflected in the administration of the lavard use planning and control.
Public interest and private property come together to combaldébkgy and practice of
public participation because it is a threat. The ideology of pphlitcipation is seen as
the ideology of opposition to the status quo (McAuslan, 1980). Therefore, it is difficult to
reconcile the 3 ideologies. The ideology of public participation canlmfynctional to

an extent acceptable to the ideologies of public interest and private propéstgliciated
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to.

The broad approach to planning, in the UK and countries that adoptedgleh planning
system, lends itself to supporting the ideology of public participand not the dominant
ideologies of public interest and private property. Unfortunatelynitg is not operated
and administered in accordance with the philosophy of planning whiesses
participation, change, social justice and high quality of lifais is so in order to maintain
the status quo where the ideology of private property is the dominantvitmehe
acquiescence of the ideology of public interest. The ideology of erpaiperty is
dominant because in society the propertied are the most influeftti@y. influence policy
through holding political office and through owning the means of producfibis.enables
them to influence events in their favour. The noble theories of planntogiearrelevant.
Lawyers and planners to a great extent agree to minimisec pabticipation. As stated
in subsection 2.1.1 above, public officials do not want to irritate theepgieg. Public
officials tend to suppress public participation through the manner Wdwa) regulations
and rules are drafted. They favour the haves (Seewell and Coppock, 19Y.7 plie
system of planning therefore reflects the ideologies of a gmgerelite rather than
reflecting the aspirations and ideas of the public which plannerggoehtly commit to

paper for discussion. Their action, therefore, opens them to court challenges.

2.4  Review of Literature on History of Development Control in Zimbabwe

Zimbabwe has a short known history of development control, which sedadd 1900.
This coincides with the coming of European settlers and the developmsignificant

urban settlements. Whittle (1975) categorised the time periodseodevelopment of
physical planning in Zimbabwe into three phases. These arel88ththe coming in of
settlers to 1923 a time when they were granted responsiblengoset; from 1923 to 1945
which was the end of World War II; and from 1945 to 1975 before the pgatmn of the

RTCP Act of 1976. In development control terms phase | is thewimea modern urban

nodes were established throughout the country. Towards the end of testipbaeri-
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urban expansion began to cause problems especially on sanitatiomanitya In the
second phase there was an attempt to solve the problems of Phase | through tlemenactm
of the Town Planning Act Chapter 133 of 1933. But further problems creatid influx

of settlers from Europe after World War Il led to the introdurctf the Town and Country
Planning Act of 1945. With the Act planning control was broadened to cover part of rural
land (peri-urban) in addition to urban land to contain urban sprawl andtprotemercial
farming. The use of schemes and township conditions of establishmemntrol
development became prominent. The phases are related to seittiGessuch as the
establishment and expansion of urban settlements, the establishrtwmisiips, ribbon
development, market gardening, commercial farming, improvement in mbttessport

and changes in the form of government. Race was a major mssigéermining how to
plan. There were two sets of standards, one for the setilétha other for the Africans.

The 1933 Town Planning Act, the 1945 Town and Country Planning Act and the 1976
Regional Town and Country Planning Act, in succession, gradualhdbned the scope

of physical planning and with this development control became more @meddetailed as

each act was reviewed.

There has been some debate in Zimbabwe since the late 1980s uptestdrd about
development control and the changing socio-economic and politicai@mud his study
will attempt to link this change in thinking to the continued evolution ofitheslopment
control framework from a historical perspective. In the early 1980Bgregulation
Committee of the Zimbabwe Government was set up with its portimigtudy the laws
and regulations impinging upon development in urban areas (the establisifimduostrial
and commercial activities). The RTCP Act and its regulatiere also put under scrutiny.
The Deregulation Committee did some work on this issue and abditrgigbwe Institute
of Rural and Urban Planners (ZIRUP) Annual Schools discussed this tpiso See
Appendix 2 and Chapter Five)

Crow (1996 p399-411) wrote an article on how development control developed and

became prominent in England and Wales. He notes that the develguneat system

got established gradually and its procedures developed with timas Ihot formulated

39



Joel Chaeruka MPhil

and in put place within a day pronouncing “there shall be developmenblEoms he

puts it “It is a child that was conceived through expediency, andregnby almost
everyone, it grew up in the cold and only came in though the back dwar aimost
everyone’s attention was distracted”. This means that admatoit and planners were
concerned more about other issues such as quality of buildings, degatoplans and
sanitation without paying attention to what the product of their actidih®e. Can the
same be said about Zimbabwe? This study will try to relate this Engpshience to the
Zimbabwe situation in the context of the evolution of the development control system and

planning appeals in Chapter Five.

2.5 Review of Literature on Planning Permission Applications in Zimbabwe

A number of studies on development control have been conducted in Zimbdbwgere
(1989) looked at development control in the context of delays in proceggatigations
made in terms of section 26 of the RTCP Act, Chapter 29:12. SHedatevelopment
applications submitted to the City of Harare looking at how the wexeived, recorded
and processed, with emphasis on the time taken at each stagmteshibat, as the number

of applications increased over the years 1980 to 1988, the percefhtagelications

processed within the statutory time decreased from 10%1/;%2roughly and that The

City Council generally felt no urgency in processing development applicatifacsively

and efficiently.

Sithole (1993) and Dube (1992) studied problems in enforcing development control
regulations in poor suburban areas of Harare City. The problemsgxbiined, arose
from a poor resource base for the developers. This forced them harkeron
developments, which were not allowed, without development permissioncaaase or

save income. Even if neighbours were aware of regulations pragibguch
developments, they did not raise objections. The growing infornostdrsand political

patronage made it more difficult to implement development plans.
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Hove (1991) delved into the cost implications of development control wigheree to
commercial property. His major finding was that delay in psicg development
applications led to increased project costs of between 16% and 20% theeetffect of
inflation in the late 1980s. The recommendations in these studies are specifineadhe
for local authorities to process building plans and special consentampigcon time and

for councils to be resolute in implementing regulations guiding development.

Furthermore, Wekwete (1989 p11-13) reviewed the basic planning lawisnbazive.
Under the section on development control, he briefly discussed powersntoml
development. He added to this in 1995 by reviewing planning law in Souilieca
(Wekwete 1995). He argued that, although the basis of planning labhebasheavily
criticised, governments have perpetuated its use through develagnawol. Politicians,
despite criticising development control, cannot do away witkdabse at times it serves
their interests. Therefore, new control laws have replaced old dnesis discussion
planning permission comes out as a key feature in the controysitphdevelopment. He
tackles development control in general. Still in Zimbabwe, McAudl@B1) studied the

spatial planning system for Zimbabwe along the lines of Wekwete.

A major shortcoming of the recommendations made in Zimbabwe ihthattirror what
has been studied outside the country without incorporating the locaimsitu@his has led

to the questioning of the suitability of the imported planning laws and the relevaihee of t
subsequent recommendations. Chirembwe (1991 p2) points out that it is wongftimat
"laws depend very much for their effectiveness on their sangheconomic factors”. This
study will add to past studies by detailing planning appedlseicontext of Zimbabwe’s

our development control system.

This research takes note of the delays in processing applicatiopsmning permission
established by Dobry (1973), Manyere (1989) and the Audit Commisk®®2), It will

take it further by finding out the amount or time taken when tike gaes through the
appeal system. The issue of costs, tackled by Hove, will alsaganded from lodging

an application for planning permission to the determination of an appeal to haveia holist
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picture of the situation. Furthermore an attempt will be madengare the body of
applications up to council decision and the body of applications througlutbdecision

and determine their characteristics.

2.6 Review of Literature on Planning Appeals

2.6.1 Where do Planning Appeals Come In and Who Appeals?

In town planning, the statutory process takes away an individuatistogdo what s/he

likes with his/her land or property. Essentially, development rights are naexhaito a
system of development control (Greed, 1996 p88). In support of Greed, Crowp@-999

4) saysthe right of appeain development control came about because from the beginning
of town planning it was understood that planning restrictions reduced the value of land. It
is a principle of natural justice that no one should be dispossestbedt a hearing. In
origin, therefore, the right of appeal is a right of property. Howawany people see
appeals as an aspect of public participation. Therefore, apgbtd and procedures
operate to three basic principles: fairness, openness and impartiality (Heeged, 1996
p89-90). To the three principles aforesaid, Greed (1996 p89-90) adds a ftbarth,

fundamental principle of democracy.

Greed (1996 p90) puts across what she considered to be the underlying aims of the appeal

mechanism:

» to bring impartiality to bear on a contested decision,

* to encourage debate from the contesting parties and

* to gain information which helps to reassess the contested dec&henconsiders the
appeal system to be a useful gauge of government policy.

The role of appeals, therefore, is to provide checks and balancessiduleoaking correct

wrongs through mitigation or amelioration and to be seen to practice nattica.jus
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Morgan (1988 p301-315) describes appeals as the “last resort” becarmesiuers the
LPA as the first level of decision making and the planning Inspeet@ecretary of State
as the second tier in the UK. So approaching the second tiergireé$o those aggrieved
by the decision of the first tier. The second tier re-evasudite control merits of a decision.
Therefore, an appeal is an essential statutory safegudrih hie development control
system. Its purpose is to enable information to be examined and shameler that the
higher authority can reassess a planning decision. Objector and stgppetheard and
treated equally. In the UK the Review Courts are there torerabservation of the law
(that the law is observed by everyone who is involved in the devetapoetrol process
including the Secretary and the Inspectorate). In performindguhetion the courts are
said to act as a review body. The courts can substitute their decisions éoofthosther
body.

In the first chapter it was pointed out that emphasis would be piacpthnning appeals.
Two later sections in chapter three; Forms of Appeal and PrazéoluAppealing, will
give a brief outline of the appeal process in Zimbabwe. Tltisosedeals with a brief

review of planning appeals in general.

Laws governing development control have been written in a manneprthatles for
landowners’/developers’ participation in the administration of develapaoatrol. Public
officials recognised that the developers will react negigtitee development control so
they involved the courts. Where developers (applicants) fealdgtision made by the
planning authority is intrusive they seek the aid of the cotighifig and Duxbury, 1993
pl13-14). Developers have the right to appeal if they have theicapmhs refused or
granted with conditions which are not agreeable. Planning appe&meaate from those
directly affected by the development proposal who disagree witthettision of the LPA.
Planning appeals are a continuation of negotiations about an applicatiptanning
permission between the applicant and the LA/law enforcer. Appealsagse from
enforcement action. Normally when illegal development is noticed LE¥® opens
discussions with the developer with the hope of rectifying the problethe discussions

fail then an enforcement order is issued. If the development chanegularised as is
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then the developer may be asked to alter it and comply withiezonditions. An
ambitious enforcement order can be declared invalid. In the UK ibeassued within 4
years of the breach and in Zimbabwe there is no time limdeuélopment is not noticed
within 4 years, then, it hardly represents a threat to amenity in the area.

On why developers appeal in the U.K., Morgan (1988 p301-304) lists tloavifad)
reasons. The right of appeal exists because the planning committee, on makinga decisi
on planning permission application may neglect national policy, its owelajgment
control policies or place undue emphasis on a single factor fahiihe to take into account

other material factors. Grounds for appeal:

a relevant factor has not been taken into account,

- anirrelevant factor has been taken into account,

- adecision is so unreasonable that no reasonable individual could have arrived at it,
- adecision is contrary to the rules of natural justice,

- the decision must represent an effective exercise of amgtistgiven by the statute,

- amistake of fact may cause a decision to be set aside and

- the terms of any relevant legislation must be observed.

Pountney & Kingsbury (1983, Part Il p286) advance a few more reasons. The major one
is financial considerations, followed by the scale and type dafldpment. There is also
the effect of location and acceptance by the community. Plaapjplgcations can give
rise to conflicts of priorities because of some social, econ@amit locational factors
involved. Negotiations may not resolve these. Generally, an indindsahe right to use
his/her property as s/he sees fit. Appealing, e.g. in ZimhaBus&ralia and the U.K.,
allows an outsider (the inspectorate or the administrative cotnd) mermally has no
connection with the locality and the personalities to make a freghndeation of the
issues thus giving a second opinion. Developers think, sometimes, aratmplis not
considered favourably because of personalities. Appealing, therefoaeform of
introducing quality control in development control, in a way testing stetsy. It is a
means of re-evaluating the merits of a planning applicatiormnggarmind that only a few

applications go through the appeal process.
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If the decision letter is ambiguous or omits certain important issues oflfacparts will

have to determine whether its presence warrants the sesidg af that particular
development control decision. With Enforcement Notices in Englatigrié is an error

of law, the High Court refers it back to the Secretarytatesto rectify the matter and re-
hear. Reasons for going to court include failure to observe procstiareprocessing an
appeal, omitting to give reasons for a decision and breaching tiseofutatural justice.
Pountney & Kingbury (1983: p285-86) pointed out that an applicant who has gone to
considerable trouble to fit a scheme to local conditions finds itdliffto accept the need

for delay in making a decision.

Hagman, (1986 p770) stated that in order to bring an action one must hawneiags—
locus standi The US Standard Act provides "Any person or persons, jointlyweraléy,

aggrieved by any decision of the Board of Adjustment (LPA) oradfiger, department,
board or bureau of the municipality” may petition the court. Theesystlows a third

party to appeal.

To give a complete picture of why developers appeal in the Ui{gdh (1988 p303) also
delves into reasons why applicants do not bother to appeal. Hesigawemasons It is
either the applicant is convinced the application is at odds with B#e dnd National
Policy, or follows advice not to appeal after consultation with the Lé&tAs asked to wait
for a new master/local plan under preparation, which will petattform of development,
or the onerous condition(s) is removedt, lodges a fresh applicatioor finds it too
expensive to appeal because of lack of resources. Pountney & Kir{@b88; p285-86)
noted that some don't appeal for fear of victimisation. Othergdst have the time,

money and effort (long process) needed to lodge and prosecute appeals.

As one analyses planning appeals it is worth noting three poingsl taysPountney and
Kingsbury (1983 Part 1l p285-286) in the Ulkirstly, that skilled developers, those who
continuously deal with the system, learn to find ways of workirth thie system despite
its defects.Secondlythose developers who use the system only once or twice usnodlly fi

it difficult to fairly judge it. Lastly it is possible that some developers may have been
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inhibited from complaining. It can be said the appeal cases thatthooagh would have

considered the three points raised above.

In the UK the applicant is given 6 months within which to appeal.imbabwe it is one
month. Morgan (1988 p301-303) justifies the 6 months thus:

There is need for a time limit since circumstances chauithetime; local
planning authority will strain resources if too many caseskam pending;
personnel movement affects the handling of cases and six monbimg isHough
to submit a fresh proposal. The six months are to give chance tgotaited
settlement. An appeal to the Secretary of State should be nthde2vmonths of
refusal notice. This is so because appeals to the Seavétigte are very specific
in nature and do not consume too much time at preparation stage.

How do we justify our one-month in Zimbabwe?

This paragraph compares the UK and Zimbabwe systems with thesys3@m. In the

USA the time period within which one must seek judicial revieva tdnd use decision

may vary from 10 days to infinity. By statute, some adminigsgadecisions become
binding unless they are appealed within periods as short as ten days. On the other hand, if
a land use decision is made without giving the notice required byprdgess, a person
who is entitled to receive such notice may have an infinite pefitiche within which to
challenge the decision”, Hagman (1986 p784). The reason for thisésghabnstruction
relies on quick decisions within days, whilst building permits can take up to 2 months and
land use zoning litigation, in general, can take more time becaissadt challenging a
specific development. Statutes stipulate these varied periodsevido¥or one to go to
court administrative remedies must have been exhausted. Thideiemiffrom the
Zimbabwe and UK systems where appeals are to be filed within a period of 28 diays or s
months, respectively. In Chapter Six an analysis of the number ofi@ipetawere filed

on time or out of time will be made. This will show how realistic the 28 days period is.

The definition ofthird party rights should be understood in the context of the wider

political, legal and philosophical complexity of life. The applmatof such rights must
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involve the capability of redress usually by means of a legalegs. Ellis (2000 p212-
214) attempts to clarify the nature of the individual rights irpthaning process. Looking
at the UK planning system he observes that the 1947 Town and Countrynglaohwas

not conceived as a platform for participatory democracy. ldsteblic accountability was
to be secured by the presence of elected members in the decaiomgmrocess. In
addition officers were charged with holding up the public intereghgae and uncertain
concept which appears to imply, in practice, that professionalsaatilimpartially to

uphold broad societal goals over narrow sectional interests. (FI@) p209-214) then
states, “there was quite logically, therefore, no need for legallgrceable third party
rights since their interests were protected through both demoenadicprofessional

mechanisms”.

Why has the “third party rights” become a big issue currenflytee perspectives are
emerging (Ellis, 2000). The first perspective views the motivdtiothird party rights as

a reaction to managerial failures in the current systdmr#tan necessarily any functional
deficiency i.e. poor implementation of statutory planning proceduresahiity of LPAs

to promote “Best Practice”. The second perceives the righas @ssue of principle in
terms of a broad political equal rights agenda. Third party grthipk the planning
process is driven by the development industry. The third perceptibatishird party
rights are diversion from the proper role of planning in upholding the pultdicest and
of representative democracy in guaranteeing accountability. Paitg rights trash the
role of the elected. In the final analysis third party rightsaa issue to be addressed. In

Zimbabwe there are no third party rights.

2.6.2 Appeal to Whom and How are they Conducted?

The development control system is practised differently from cotmtguntry. The land
use planning system can be categorised in two the legal zorstagmrsysed in Germany
and the USA and the discretionary system that originated iblkhéRaemaekers, 2000
p189-195). The discretionary system presumes that any form of dexslbgan take

place anywhere whilst legal zoning allows development pslated in the zone. The type
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of land use planning practised by a country is linked to legalmeysi®ountry uses. Those
that use English law e.g. New Zealand follow the discretionary systeose That follow

the Roman Dutch law lean towards legal zoning.

Appeal systems also differ from country to country. In Southerrc@f8otswana and
Lesotho have planning boards which deal with all matters of plan#ingcal authority
cannot refuse planning permission but defers making a decision arstinefenatter to the
planning board. If planning permission is refused, the applicant apjoetile Minister.
South Africa like Zimbabwe who have been influenced by Roman Dutckdperates the
administrative functions from the judiciary functions. So they hawv@dministrative
Court to deal with planning appeals. In the USA there is no unifppea system. It
varies from state to state of the 50 states (Hagman 1986 p770-7&%ray, appeals in

the USA are dealt with administratively.

In the UK the Inspectors on behalf of the Secretary of StathdéoEnvironment attend to
appeals. Those dealt with by the Inspectors include all appgaisst the refusal of
planning permission, or the content of conditions attached to plannimgsgams and the
refusal of listed building consent (Morgan & Nott, 1988 p304-308). However, dnere
cases, which are dealt with by the Secretary in person eajtdhegtion of Grade | or Grade
Il listed buildings and applications that hinge on the interpretatitrederm development.
Generally, cases, therefore, are dealt with administrativialgny event, the Secretary of
State can direct that he shall determine any appeal and &kay from the inspectors.
This is guided by the factors listed below (Telling & Duxbury, 1993 p143):
-residential development of 150 or more houses

-proposal for development of major importance and having more than local significance
-proposal giving rise to significant public controversy

-proposals which raise important or novel issues of development control

-retail development over 100000sq.feet

-proposals for significant development in the green belt

-proposals against which another government department raised objections

-proposals which raise significant legal difficulties
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-cases which can only be decided in conjunction with a case over wbméctors have
no jurisdiction

-major minerals proposal.

If the applicant is not satisfied, the case can be brought bejodgeand jury all the way
up to the House of Lords. If Inspectors don’t handle a case fagn be taken to the

courts on the grounds of procedural incompetence.

The Secretary of state (or court) may decline to determmnappeal if satisfied that
planning permission for the proposed development:

1) could not have been granted, and

2) could have been granted subject only to the conditions of which complaint is made.
The Secretary’s decision is final. However, this can be clgalon a point of law, within
six weeks that his decision is not within the powers of the Aane period for judicial
review starts on the day s/he signs the papers. The persoavaggran be any citizen
who has “sufficient interest” in the case. On the other handspettor’'s decision is as
good as the Secretary of State’s decision. Therefore, if appalhd respondent are not

agreed, they go to the High Court for a judicial review.

In the USA judicial review of land use controls vary from statestate depending on
administrative set up (Hagman, 1986 p770-785). Generally, appealsrooma Local

Zoning Board or Planning Commission or State Administrative Agencies. Ths caar
take further evidence even if court action is through a petition &rdotal Zoning Board.
The Standard State Zoning Enabling Act provides for enforcemenearetires through
fines, imprisonment and civil penalties. So the court can be usddiienge or enforce

land use controls.

Several types of actions can be taken in the USifst is certiorari. It is an action where
a writ to review decisions of lower judicial bodies, i.e. the boards of adjustmessi el
Boards of Adjustment's decisions are administrative ratheldigatative functionsNext
is the appeal action. This applies to a court review createdalbyte applied by lower

courts. Third is mandamus It is usually available as a means of reviewing adminigérati
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decisions where the duty of an administrator is ministerialregjore a revoked permit.
Fourthly, an injunction action is instituted where an ordinance is being \iblatdo
challenge the constitutionality of the ordinance as applied amgteeahat the ordinance
was adopted improperly.astly, there is the declaratory judgement which is used to review
land use controls where there is actual controversy in a givee.grahan official fails to
enforce the law.

Cases then proceed to Federal Courts and to Supreme Court.

Generally, in Zimbabwe appeals are lodged with the courts othetllinister responsible

for planning. A developer can lodge a complaint directly to the dw#niof Local
Government and National Housing. If the Minister decides to emeha appeal it is
treated as a “call in application”. In this case the decisiothe@fMinister is final. In
Zimbabwe, appeals are lodged with the Administrative Court and are presided over by the
President of the Administrative Court. Any further appealsateabn a point of law, are

lodged with the Supreme Court.

2.6.3 Literature on Planning Appeals with Emphasis on Zimbabwe

There isn’'t much on literature dealing directly with planning afspm Zimbabwe. Most
of the literature tends to deal with the aspect of summarising the court juttgerfibese
summaries are tied to specific concepts of planning law like aweg@&pecial consent. A
well-known document, in planning case law is the Index of Town PlannmgtC
Judgements (1976) Second Edition. It is based on the 1945 Regional andldomnd?
Act as amended in 1955. It groups the court cases by type i.e. refusal andipnsh({Bit
32 & 33), townships (S. 73), subdivisions (S.87), alteration of condition @f(8tl 108)
and objections to draft schemes (S. 14). As its title sagsaiit index outlining just enough
basic information about a case from which one can get the case mantbthe major
issues about the case and then look for the full judgement for ddtadliso has a list of
the court cases up to 1975, though they do not have all the details, underitiki

indicated whether the case whsard, lapsed or withdrawn.lIt is suitable for both
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academics and practitioners as a guide to details on planning cases.

There is the Town Planning Law Handbook for Zimbabwe by AMR Pulditstwhich
state on the cover that it is for use by property managers, owners, lawyers dopetsve

It attempts to give a simplified explanation of master and lpleals and spatial planning
(zoning). It gives the context in which development and subdivision erspecial
consent and enforcement orders are processed and issued. Thiseseige for
development management (control). The second half of the Handbook thes dmvell
planning appeals. Its case summary section is similar toftaatinternal paper produced
later by Department of Physical Planning in 1999. It co@ase and Number, Proposal,
Reason for Appeal, Judgement and Remaikse two documents are purposely selective
on the cases chosen for outlines for maximum effect on the issues they want togsit acr
They cover the period mid 1980s to about 1998.

The rest of the sections on planning appeals in the Town Planning Handsorokar to

that of the Regional, Town and Country Planning Act, Explanatoryd&a& Notes on
Parts Ill, IV and V by Taylor (1985). It explains how planningrt@ases are processed
and gives possible scenarios and the possible solutions (behaviour). They expéain the |

as set out in the Regional Town and Country Planning Act.

This study will take a different angle in that it will lookthe statistics of planning appeals
within the study period. The Index of Planning Cases, the Town Plahiasindbook or
the Explanatory Guidance Notes do not cover this area. It is acknowledgtuethratex
of Planning Cases has a list of appeal cases before 1976 fro lmhited statistics can

be derived.

2.7 Conclusion on Literature Review

Development control is generally a lengthy and controversial protieissvery debatable

on whether it is needed or not, though studies point to the fact thaekded. This raises
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the question of how it should be carried out. From the literature review the levatht w

one views development control is dependent on which of the three ideolsgees,
subsection 2.1.1 above, one holds. These contending views overlaid on specific
development proposals can only be resolved by a third party, - ther$a{figs and second
parties being the LPA and the Developers). Unfortunatetylawyers are the product of

a social class and operators in a given environment. Therefordetiteto be biased at
times. Going by case law and development project events, theoggeof public
participation has managed to get noticed. With human rights issues coming into play, one
wonders if public participation will continue to develop. The effethefright to do what

one wants on his/her land as advocated for by human rights activists is yet to be fel

Development control in other countries like England, S. Africa and the héS moved

one step ahead of Zimbabwe. In S. Africa they operate one-stapsantthe LPA’s

offices (Report, ZIRUP Papers 1991-1996, Bulawayo Annual School 1996\vé¢o gi
information and handle planning permission applications. In the USAy#tens is
decentralised for easy access. In England they have setrithé wehin which one can
appeal at six months after the LPA’s decision date. This pessdset after considering

all relevant factors. There have been significant improvenmmntsolicy debates, the
manner in which regulations are set, how documents setting outativ@ng framework

are prepared and the processing of planning permission applications. However, at the end

of this all planning appeals are being lodged without relenting.

Development control is practised mainly on the basis of development. plahge
development plans give rise to the does and do nots in executing develofimachieve
development there are set procedures to be followed and planning standaedmet.
Because development is a competitive exercise mainly by dpengpied the tension that

results is calmed through planning appeals.
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CHAPTER THREE

3.0 STATUS OF DEVELOPMENT CONTROL IN ZIMBABWE IN 1996

3.1 Introduction

Chapter 3 is meant to put development control in Zimbabwe into the tomtesich
planning appeals are made. Itis an outline of what charad¢ns@lanning environment

in Zimbabwe at the time (1996) the paper was written. As such it looks at the insrument
of development control in Zimbabwe, the actors involved and from whatutiens,
parameters for development control, the various forms of appeathangrocedure
followed when one is appealing. It also serves as backgrowrthation to the analysis

chapter.

3.2 Instruments Used in Development Control in Zimbabwe

There are a variety of instruments that exist for effigcthe system of development
control. The instruments in use include the RTCP Act, planning reapdadnd statutory
plans. The RTCP Act is used together with Allied Acts e.g.dhgl Standards Act, Public
Health Act and Mines and Minerals Act. Statutory plans aredRagPlans, Master and
Local Development Plans, Outline Plans, Schemes, Priority and SuBjeos,
Supplementary Orders and Layout Plans, which accordingly provide tatetosy
framework for land use zoning, subdivisions and detailed land usaifiy Regulations
are based on the RTCP Act and its Allied Acts. These indudariety of Rhodesia
Government Notices and Statutory Instruments covering developmentrataadd policy
position. Another instrument for development control is the Enforce@relatr. It is used
to control illegal development. At times it is accompaniea lpyohibition order, if there
is need to stop development immediately. The legal frameworitelvelopment control
is incorporated into the Regional Town and Country Planning Act, thel Ristict

Councils Act, Urban Councils Act, Communal Lands Act, and Statutstyuments in the
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form of by-laws e.g. Model Building By-laws.

Generally, what is key to the exercise of development costtbki development plan e.g.
a master plan, local plan or town planning scheme. They outlin@&d berms what is
permitted development or development permitted subject to speciaént and what is
prohibited. Underwood (1981) submits that in the ideal situation develomoenol is
the implementation arm of the development plan. In other words, in #iesitietion the
development plan acts as the framework in the context of whigiagenent control has

to take place.

3.3 Institutional Framework for Development Control in Zimbabwe

The institutions that administer development control in Zimbabwe acal lPlanning
Authorities such as Urban Councils, Rural District Councils, the dW#niof Local
Government, Public Works and National Housing and the judicial orgahs etdte like
the Administrative Court and the Supreme Court. The other spetiRéd¢ are the
Minister of Environment and Tourism, Department of Parks and Wildli@ Forestry
Commission. The powers bestowed upon local planning authorities includespowe
determine an application for development, powers for enforcementevthe LPA
considers that there is illegal development and powers to removanaliste or alter

exiting buildings or discontinue to modify uses.

3.4  Actors in Development Control in Zimbabwe

Within the institutions mentioned immediately above, the main aatctsde planners,
lawyers, developers or landowners and development managers. Devdl@omieol is
administered by LPAs. Lawyers arbitrate between the prinaigals the LPAs and the
developers/landowners. The law and lawyers have played a moracaignifole in

development control than in any other planning system (McAuslan, 1980 p2704h&).
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actors are the Ministers of Lands and Agriculture and TranapdrEnergy. The duties of
the Minister of Local Government, Public Works and National Housieg naaking
regulations, approval, handling of appeals, powers of direction, default powers, folaims
compensation, judicial determinations, and policy decisions. The Depafrehysical

Planning, LAs etc. can be called thygeratorsof the development control system.

Developerdall into different groups. Developers are landowners, LAsS, Prpgatvice

Agencies, Government Departments and Individuals. Developers can bevtm$und

development e.g. Building societies and Pension Houses or those whosergadi

undertake development e.g. Real Estates or Construction Houses. giidwgse can be

split into:

(a) property developers e.g. pension houses and insurance companies thatibeddmf
rent;

(b) industrialists, commercial firms, individuals or farmers etc. whid for their own
use;

(c) house builders —who speculate for the market or build houses for their own use; and

(d) public activities e.g. schools, roads etc.

A developer, therefore, is any individual, lessee or organisation wistiesvto undertake

development as defined in the RTCP Act Chapter 29:12 of 1996, Sectionrizate P

developers can be categorisedissrsof the development control system.

The public are represented by councillors. In some cases thdoblyists. Direct public
participation, as discussed under ideologies of planning law in Chiapteabove is still
very limited. The public is represented by e.g. amenity groupsarsezation groups as

consumer®f development.

The way the public participates varies. Public participationbeanlassified into three,
(Hamilton W in Sewell and Coppock 1977)Firstly, it deals with the dispersal of
information. Secondlyit concerns gathering information about physical factors, decisions
taken by other public or private bodies and about public attitudes andrmpihastly, it

includes interaction between planning authority and the public through wipehdebate,
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working parties for interest groups and/or encouraging the individual citizen.

Public participation in development control in Zimbabwe is catereih fections 26, 38,
40, 49, 61 and 67 of the RTCP Act. These allow for the participation ptitsie or allow
for appeal by the concerned public. The public are the individuassyme groups,
residents associations, small and big companies, NGOs, neighbours ardkoéepers.
There are a number of techniques that are in use in consulting the pahplanning
matters in Zimbabwe. These are public hearings, protests ar@hdtations, advocacy
planning, letters to editors or public officials, representationgre$sure groups, court

actions, public meetings, workshops or seminars and task forces.

3.5  Situation in which development may take place in Zimbabwe

In Zimbabwe, development should take place only in terms of a developeramt or
planning permit or subject to the provisions of a development orsléipermitted
development”. In terms of Sections 26, 40, 49 and 68, this implies thoseluads/and/or
any other person or a group of people, organisations and companies diewed &

develop anything without seeking permission from the Local PlgnAuthority (LPA).

There are set procedures to be followed and development should be guildstdunyents
used in development control as outlined elsewhere above. The determifiggianning

applications rests with the LPAs. An aggrieved party can appdake Administrative
Court.

In terms of Section 25, the Minister is given powers to idewelopment orders specifying
what development or class of development shall be permitted withare¢hespecified in
that particular order. The development order can be generpéoiak A development
order is for developments that are normally permitted in an afeamior developments,
which may create unnecessary work for council at the same d¢amsing delays to
development. The Minister has issued the Regional, Town and CountnyrigjgGeneral
Development) Order 1982, Statutory Instrument No. 380; and the Specidbpeeat
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Order (District Council Areas) 1982, Statutory Instrument No. 37Bhese allow
developers not to seek development permission for certain developmectisnwhnally
need a development permit. Below is a brief outline of the |lagahework for
development control followed by the procedures for handling a planningigsesm

application.

Section 26 has a subsection on special consent. Special conseners ppévelopment
which is generally not allowed in a given area. However, thexg me need for such
development such that the LPA is required to give the applicatiombkpeasideration.
The reasons are that the terms of an operative forward plan weagpgicial consideration
to that type of application. Or the development may be a badhmeigh Special
consideration also applies to development that would conflict withnditton registered

against the title deed of the property and which could be enforced by others.

Master and local plans are prepared within a set framewatkdsih Sections 13, 14 and
17 of the RTCP Act. Generally, they are in two parts, theyStnd the Written Statement.
The Study contains the information collected in the field and the iolethe LPA. The
LPA should go further and indicate how it thinks the information walp it solve
problems in a planning context. This will lead to the production of itairStatement
that contains objectives, policies and development proposals accompgmepd and
diagrams. Master and local plans are further detailed lmptgyans, Section 43 in the
RTCP Act and Section 205 in the Urban Councils Act. Developmerpected to take

place in the context of the plans.

Under Section 49 the Minister has powers to change the reservbéinroperative master
plan, local plan, an approved scheme or the terms of any permitprédtedure is that
when a complete application comes in he consults owners of the agjemaeitties. The
intention to change the reservation is also advertised in the nasvspealling for

objections or representations. This allows for the variation gbjproaed plan to cater for

development of national importance or not catered for in the plans.
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Sections 68 and 69 give the Minister powers to make regulations andigiggons for

all matters, which in terms of the RTCP Act can be prescrii&s means the Minister's
actions may affect already existing procedures on developmentlconimay lead to the
laying down of "necessary" procedures on certain proposed developnteritgn this
affects developers under Sections 26 to 37. Therefore, any actiom ldyriister in terms

of Section 68 may be scrutinised un@sction 38 that provides for an appeal by the

affected developer.

An applicant submits a planning permission application. If the @jn form is found
to have been fully and correctly completed, procedures outlined beloibméslowed.
Taylor (1985 p21-41) and The Rhodesia Government Notice No. 924 of 1976 eRplain t
procedures in detail. A letter of acknowledgement is serfte¢aapplicant, within two
weeks of receipt of the application, informing him that the apptioati being dealt with.
For a Section 26 application, the acknowledgement letter mustquaititat if no reply or
decision is conveyed within three months of the date on the lettehehmust take it that
the application has been deemed refused. In the case of subdivisiomsmsolitiations,
Section 40, the period is four months. The letter must also point ohietlshe can appeal
and that this can be done through writing to the Administrative Courinig@gnotice of
appeal, with a copy to the LPA. The applicant can extend thebynéhich a decision
should have been made, if he/she agrees, on request from the LPA.

The LPA can reject an application if it has refused a amaipplication recently and the
"new" application has no material changes. Similarly, the Athtnative Courimay not
entertain an appeaf it is satisfied that the LPA could not legally have grdrermission

for the development.

The three or four months lead-time given to the LPA is to allot® igo through the
consultation process within its committees of council. Also th& isFbound to consult
other government agencies, parastatals and the public. The form aedtaainthe

consultation letter is dependent on the nature of application. Thédshsultees includes

Secretary of Transport -State Roads and Civil Aviation Depattmklinister of
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Agriculture, the Provincial Planning Officer if a LA is the LP8ecretary for Health,
Secretary for Rural Development and Water Resources, Regitaeds, the Surveyor
General and the Mining Commissioner. The public is consulted throughisenents
and hand delivered notes.

Development may only take place after a planning permit has draeted. The local
planning authority may grant or refuse permission. If the apmicas refused, the
developer may lodge an appeal with the Administrative Court. Siyigapermit may be
granted withconditions, which the developer may deem unacceptable and forcing him/her
to appeal. Relevant third parties may disagree with what the appligaheccivic leaders

have done pertaining to an application and object or lodge an appeal tom. offidihls
recognise that developers will react against developmentotostr the possibility of
appeals and hearings for land owners is provided for in the administration of development
control (McAuslan, 1980). The bringing in of lawyers allows for j@st@ be seen to be

done.

3.6 Forms of Appeal with Emphasis on Zimbabwe

The appeal notice should state the general grounds on which the igppeialg made.
Ratcliffe (1981, p470) on enforcement of planning control states that aal ajgpeonly
be made on certain grounds, which are, that planning permission falldged breach
ought to be granted, had been granted or is not required, the timé&disnéxpired, no
development is involved, the requirements of the notice are excessilat the period of

compliance is too short.

Appeals are made in different contexts:

Firstly, there are appeals prescribed under Sections 16 and 19 (RTCPwWAtht)n the
process of preparing a master plan or local plan the document is publomexhibition
for two months and an advertisement is made, in a newspaper, ¢alliagjections or

representations from interested parties. This is a way obnamodating public
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participation. After the two months, the LPA or the Minister loastiidy the objections
and/or representations. If the Minister or LPA cannot amicaBlylve the objections or
representations with the concerned parties, they are referted fadministrative Court

for determination or to a local inquiry for investigation.

Secondlythere are Section 38 appeals. These can be caused by aofa@tglopment
issues such as an application for a development permit (includinglspensent) or
preliminary planning permission in terms of, Section 26. In addition appeals can be made
with regards to any issue resulting from a building or tree prasen order in terms of
Sections 30 and 31; an enforcement and prohibition order through Sections 32 and 34;
notice in terms of Section 35; any permission required in termasdavelopment order
through Section 25; and issues emanating from Section 68 which outien&irtister’s
regulatory powers. The appeal, in general, should be made within one ehardecision
having been made.

Thirdly, we have appeals in terms of Section 44. These cover subdivisions and
consolidation of land applications. The applications affect the usaa¥ land and the
pattern of ownership. The aggrieved can appeal against the decisiom OPA, the
Minister responsible for agriculture or any such government agency#yabe involved.

The appeal must be made within one month of a decision having been made.

Fourthly, appeals can be lodged in terms of Section 49. In this situation weeaha
application for change of reservation on a piece of land coveradnbgster plan, local
plan or scheme. The application is advertised. The interestedsparé mainly the
neighbours of the property that has been advertised for chamggeo¥ation or disposal
from the Local Authority to an individual or organisatioli.a concerned party objects,

the application is referred to the Administrative Court for deternmmabr to a local
inquiry for investigation. The Minister will make a decision basethe recommendations

of the investigator.
The Administrative Court or the Minister sets the timetablettierhearing of a case as

seen fit. Among other factors the time scale is determindiaeayorkload in both offices.

The developer has no say, in general.
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Of all the forms of appeal outlined above this study will concentrate orakpipased on
applications for development and planning permission Section 26(1) and 26(3),
subdivisions and consolidation Section 40, and change of reservation Sections 49.

3.7 Procedure for Appealing in Zimbabwe

An applicant, having submitted an application for planning permissionvieagpe waits
for a decision by the LPA. If the LPA makes a decision aldhe disagrees with this
decision the applicant has the right to appeal to the Administr@bwet. This right to
appeal is enshrined in the RTCP Act.

A number of steps have to be followed. These are clearly outliné@ ihawn Planning
Court Rules, 1971, Rhodesia Government Notice No. 621 (Statutory Instrumeot 122
1980). An appellant has to serve a notice of appeal as presoriligel Act or within
twenty-eight days from the date a decision is made. It is tbdg the registrar of the
Administrative Court. The notice of appeal may include a request by the appictre f

respondent to identify additional respondents or objectors. The respondent shall comply.

Within twenty eight days after serving the notice of appealithin twenty eight days

after the respondent has complied by responding to the issue obaalditspondents, the
appellant shall serve a copy of the appellant's case to akrcmat The appellant's case

has to be clear and must set out all allegations of fact, angntmmts of law and the precise
relief being sought, including any order and costs. Also he should indicate whether or not
he would be legally represented. If the appellant fails to dwittun the given time period,

the appeal case lapses. However, the court may grant theaappellextension of time

depending on circumstances.

The respondent(s) is also given a twenty-eight-day period from afateceipt of the
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appellant's case by the registrar to serve his case. An objector is fieetabt to file a
case. If he doesn't file one, it means he is no longer angtedrparty. The respondent’s
case should be clear as to the degree of participation by thendent and additional
respondent(s). If the case is not in within the set time pénienl, the court regards the
respondent as taking no further part unless he has been given leave tusease out of

time.

The appellant may serve a reply to the respondent. This is dtime twienty-one days of
the registrar having received respondent's case. The cagellall the same procedure
as outlined above. When this process is complete a date of hsasetgdown and the

case is deliberated on.

It is important to note that "any person who was not concerned ihethision appealed
against may obtain the leave of the court to participate in the lappesn additional
respondent,” (RGN No 621,1971).

The Administrative Court of Zimbabwe is based in the capital oditda Appellants from
throughout the country have to come to Harare. In very rare iestéme Administrative
Court may sit outside Harare. In 1998, for the first time, Bwawaas allocated a
President of the Administrative Court effectively opening a secomart. But this is

outside the period of study.

3.8 Conclusion

The development control system in Zimbabwe, one may argue, leasa@nably clear
outline in terms of the situation in which development control tplkee. The instruments
used, the institutional framework needed and the actors involved anthégpwelate are
well defined in principle. Society is dynamic and paramdterdevelopment control are
not static either. This 1996 situation outline enables a comparatalgses in future

writings on development control and planning appeals. It is witld@rsét up described

above that planning appeals are lodged and processed. Appeals thdieaamalysed in

62



Joel Chaeruka MPhil

this paper are in terms of Sections 44, 38 and 49.
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CHAPTER FOUR

4.0 METHODOLOGY

4.1 Preamble

This chapter discusses the methods used in conducting the resebegjind with a review
of literature on relevant research methods. This review highligtgted works done by
others and how they have been conducted. It also indicates wherentdtbses used by
others tie in with this research paper. The second part oh#mer dwells on preparing
the planning appeals case register and how the register was usedtta sataple for the
study. It also points to and justifies the selection of the uisgd as a control sample in
order to explain fully the appeals sample. The third part of tlapteh outlines the
strategies used in collecting data in the field and how ittalaslated. The fourth part
deals with how the collected data was analysed. The lastfpghe chapter outlines the
constraints encountered during data collection. The methodology Ghtamesfore,
covers literature review, how the research was conducted, problems faceprdsearch

and how the data was analysed.

4.2 Brief Review of Relevant Research Methods

The following explanation of evaluation research is a summary drawn frorh'S@®75
p293-304) work. Evaluation research seeks to assess procedures/pribetsgesbeing
followed in an exercise, in this case processing planning permiagigliications and
planning appeals. It is more into quality control with interest in what is and whattought
be. Are things working as they were designed to work? Aretsabging met? Evaluation
attempts to determine the extent to which the desired godidmsreached. Is there a

need for change and in what direction?

Evaluation research design includes the following five points.
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- an identification of interest groups with a likely vested interest in the policpmes;
- determination of these interest groups' concerns;

- the type of information relevant to these concerns;

- a determination of optimum means to get this information and

- decisions as to how to report the results.

In dealing with practical application of law Chirembwe (1991 pl) says,

"When a lawyer goes out to investigate the application of a pidegislation in law and
in the courts, the formulation of a research problem boils down to gagditke whether
or not the particular statute is correctly applied, whether litigants ugeoitsions etc.”
Therefore, further questions are, How long does the process ohingtan appeal
judgement take? What is the cause of the delay in the detaomioétplanning appeal
cases? How effective is the procedure? Chirembwe notdkéteftectiveness of the laws

depends on their social and economic factors.

Since this paper will be partly descriptive, it is importanbtiefly look at this aspect (i.e..
descriptive) by way of literature review. Under descriptiesearch the following
guestions may be asked (de Vaus, 1986 p24-28). What is the timeofraorenterest i.e.
of the planning appeal cases? What is the geographical location ioterest? Is our
interest in broad description or in comparing and specifying paftarasb-groups? What
aspect of the planning appeals are we interested in? Thel d@psaappeal rate or
problems with the laws? The questions are relevant to theasbaed i.e. the processing

and determination of planning applications and planning appeals.

De Vaus (1986 p52-58) points out that a sample properly drawn up willaaely reflect
its population. Such a sample is said to be representative. leernkat certain types of
cases in the population are not systematically excluded from the samgiés gager the
sampling method to be employed should produce a representative satmgelainning

appeals.

Smith (1975 p15-21 & 217-218) (Moser 1979 p414) also discusses a number of useful
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concepts in archival data gathering which this study took notehafteiscontent analysis.
Content analysis refers to the means of summarising, standgrdigil comparing as well
as systematically transforming already existing datiae Historical accumulation of data
does not normally fit into research structures. Structure&ed when data is reorganised
to suit the research. The form in which the data gathered thraurgbnt analysis is
presented is referred to asase data matrix.t is an informative tabulation and research
objective that answers the way archival data is presenteceamganised. The data is
gathered in line with thenit of enquiry(Moser 1979 p44). The unit of enquiry is the item
under scrutiny. In this study the unit of enquiry is the appes# based on planning

permission application.

The validity of the data matrix approach is ranked as one of steriethods in research.
The ranking is partly accounted for by its being based on higt@id actual data (De
Vaus 1986 p30-32). Where information is available and the data magtixodhis

supported by case studies it yields even better resultspdsssble to use it in a triangular
research method where quantitative, qualitative and case stutgdseire used at the
same time. The growth of the data matrix method is also compied by the growing

use of the archival research method.

The Planning Inspectorate in England and Wales produces Annusti&ahReports. The
report gives a statistical analysis of the work of the Riahispectorate. It covers statistics
on planning appeals under the headings “received”, “withdrawn”, “decided
“allowed”. The English system of appeal has three distinct procedurese afrewritten
representations, inquiries and hearings. Appeals are further brokenbgae type of
procedure. The statistics also reveal handling times byofygevelopment proposal. This
study will replicate some of these statistical techniqued bhgehe Planning Inspectorate

to analyse planning appeals in Zimbabwe.
On studying the assessment of building plans submitted to Hatgr€d@Lincil Manyere

(1989) utilised a combination of random sampling and systematic sam3img put the

building plans into batches of four in chronological order using the hgildans register.
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Random sampling was used to select the starting point in the first batateafiéreevery
next fourth entry was selected for study. This random systematic sgrtggdlmique will
be employed to sample the planning appeal cases. The advantages of this redtiaid a
chronologically all years will be proportionally representeddyrej a balanced sample.
Also within a stratum each member of the group has the sameechfbeing picked for

detailed study.

4.3 Data gathering: History of Development Control 1900 to 1996

One of the objectives of this study is to explain and comment oreubkition of
development control in Zimbabwe. The history documented and analysethlse
development control activities in planning law formulation that have taken plaeetlsenc
inception of physical planning in the early 1900s. This will help deter future direction.

It is hoped it provided qualitative facts about the development camtrogss. In this study
both the planning permission application and the resultant planning apgeakame case

are being scrutinised. Since planning law is not a commonly wéhl@area in terms of
studies in Zimbabwe, this study investigated and contextualised traiopdéegal regime

in the country using the archival method. This is meant to enhancadeestanding of
planning appeals in development control in the historical context and the current.context

4.4 Updating the Planning Appeals Register

The paper used planning appeal cases to evaluate development contiek parid
procedures. Three of the study objectives are related to plarppegla. One of them is
on explaining planning appeal cases statistics from 1976 to 1996. hievedhese
objectives the register of planning appeals at the Administr@met was updated. The
cases register has the following column headi@gse Number, Date Lodged, Parties,
Property Description, District, Order and Date Order was Madé&ese column headings

enable reasonable recording of planning appeal applications infonmait led to the
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production of a list of the cases that had been lodged withdthenistrative court. The
case number of each planning appeal case is unique and enablekeptfgation of a
case, hence a reference point. The column headings whenrfigce a record of each
case. It can be noted that the cases register did not asle fepecification of the RTCP
Act section under which planning permission was applied for. Tahsuriesearch focus,
the cases register column headings were named as foRwaxince, RTCP Act Section
(or Type) and Tim@lumber of days it took to determine the case), were added. This was
done byfirst perusing all available information at the Administrative Cond secondat

the Department of Physical Planningastlythe same was done at the National Archives.
The cases register at the Administrative Ccaefpre updating, has a list 0608 appeal
cases. Thepdated cases register produced a list6®f3 appeal cases. Five cases were

repeats or mere mistakes (See Appendix 4).

4.5 Planning Appeals Sample Selection

The planning appeals sample was prepared to come up with infamrfatthe objectives
on determining whether or not there was delay in processing dapieand evaluating
the policies and procedures on development control. In line with thego&n covered
by the study, the sample frame covered the years 1976 to 1996saipée was drawn
using the updated town planning court appeal cases registecasseid in the paragraph
immediately abovelt is a nation-wide sampleThe list, of all the determined appeal cases,
was isolated from the total population to enable sampling and further data collection. The
resultant table showing the details of each appeal case as pedupae register is in line
with what de Vaus (1986) describes as a variable by casenukttix, which gives a
structured set of data. In the context of this study the emsdbe individual appeals and
their (cases) attributes, which are outlined below under datecwofestrategies, in a

paragraph that lists column headings for the matrix.
There are 603 planning appeal cases in the rationalisedetpster. The study focused

on the relevant population of about 230 planning appeal cases that weré&esiitamal

determined (See Table 1 below). The study is focusing on detgtroases because the
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main objective is to determine how long a case took to be findligélae Administrative
Court. Of the 230 cases 170 fall in the four categories under exami(@ee paragraph
below). The type of sampling applied to this study is in thregestae. stratified sampling
to group the data accordingly, simple random sampling to selectattimg point and
systematic sampling to complete the selection of representitiae Stratified sampling
is a modification of simple random sampling and systematic sagyplherefore, it
produces more representative and thus more accurate samples (dd988)s To be
representative, the proportions of various groups in a sample should benthasin the
population. There was the fear that if simple random samplingnadyemployed, it may
have yielded cases concentrated within a portion of the period ahabyr i.e. within
certain years of the 1976 to 1996 period at the expense of otharene category say the
subdivision and consolidation group only. Because of chance, simple random and
systematic sampling on their own may not have been represent8tratified sampling
helped avoid this problem through the selection of relevant sirafifyariables at the
beginning i.e. characteristics wanted to ensure correctsesgegion in the sample. The
criterion was to order the sampling frame into groups accordiniget@dtegory of the
stratifying variable, as outlined in the paragraph below, and therandem systematic

sampling to select the appropriate proportion of appeal cases within eaas strat

A survey of the planning appeal cases population of the Administrativg @as carried

out to determine thgrouping based on the outcome of each case i.e. whether it was
‘withdrawn’, ‘left to lapse’, ‘allowed or refused’. The appeal cases aks@stratified by

type of appeal into Section 40, subdivision and consolidation; Sections 26 (1) & (3),
preliminary, normal and special consent development applications and Section 49, change
of reservation. Sections 26 (1) &(3), 40 and 49, therefore, fornothdiér strata as per

study problem. Determined cases falling in these strata nubiibg{See Table 1 below).

Note was taken of theeasonfor appeal i.e. against condition(s), against refusal
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DRAWING UP THE SAMPLE

TABLE 1: ISOLATING TARGET POPULATION AND DETERMINED CASES: Sample Framework

MANICALAND MASVINGO MASHONALAND | MIDLANDS MATABELELAND |TOTAL | TOTAL
PROVINCE CASES | CASES
~rcp act | [ODGED [ DETER | LODGED [ DETER | LODGED | DETER | LODGED |DETER | LODGED |DETER | LODGED | DETER-
SECTION MINED MINED MINED MINED MINED MINED
Sec 26(1) | 11 0 2 0 73 29 3 0 20 4 109 33
Sec 26(3) | 9 4 2 0 128 80 0 0 8 2 147 86
Sec40 |9 0 7 3 66 35 3 0 10 4 95 42
Sec 49 1 0 1 0 15 7 1 1 2 1 20 9
TOTAL |30 4 12 3 282 151 7 1 40 11 371 170

Source: Survey Results 1999

Notes on table

Table 1 shows planning appeal cases under the four Sections or SubséthierRTECP Act under study. The appeal cases are grouped by

province and by RTCP Act Section. The provinces used are those when Zimbabatdlwlivided into five (5) (District and provincial
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boundaries change with time depending on population, workload and what the governmedayptfthireks) provinces and not the eight and later
ten, as is the situation today. Where zeros, “0”, appear in the table it neeaases were handled under the specific column and row headings.
This table brings out the dominance of appeal cases from Mashonaland €rovinc

The TOTAL CASES DETERMINED column is expressed as a % in Tableokvbel

An explanation of the low figures of determined case is given in Chapter Sig thiggplanning appeal cases statistics are analysed.
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TABLE 2: SAMPLE POPULATION: Ratio

SEC 26(1) SEC 26(3) SEC 40 SEC 49 TOTAL

Target Population (i.e. Total
Cases Determined per Section) 33 86 42 9 170
Section Target Population as
% of Target Total (i.e. 170) 19 51 25 5 100
Sample Size: No. of Cases

17 35 18 4 74
Section Sample Size as % of
Sample Total (i.e.74) 23 47,3 24,3 5,4 100
Section Sample Size as % of
Section Target Population 52 41 43 44 44
(Row 3 divide by Row 1)

Source: Survey Results 1999
Table 2. The table tries to show how balancedémple is in terms of being representative of &ingett
population. In the table columns show Sectiond R&16(3), 40 and 49 of the RTCP Act. The targgtytation is

that portion of appeal cases on which the studgdgsed and from which the sample is drawn

notice, against permit or against breach of agreement. A sampletgifrof 1 in 3 (or2in7) (a
minimum of 1 in 4 [25%]) was used to systematically selectye8et/4th case after a random
start. This meant selecting every 3rd/4th-appeal case w#hain stratum thus ensuring
proportional representation from each stratum in the final sar§gle.Tables 1 and 2 above. The
grouping enabled analysis within specific groups. The strcht#ied random systematic sample
was 44% of the target population yielding 74 cases. This number wdsdalepon in view of the
amount of work to be done on each and every sampled planning appealcctsetane available.

4.6 Selection of Planning Application LPA Sample Area (Harare City)

The selection of Harare City Council was purposive. This casly $telps in explaining and

commenting on the development control policies and procedures as demwgrideddspective
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objectives. The sample of applications for planning permission &lityhef Harare was done to
get an insight in general terms on the length of time it took B#eto make decisions on planning
permission applications. This would allow comparison between caseswém to the
administrative court and the general trend of time frame irsid&cmaking at the LPA. Those
cases that are determined by the administrative court, do theyhésanhe length of delay at the
LPA as other cases that do not go to the administrative cdtm ity of Harare accounts for the
bulk of court cases. It was also for convenience in terms obodsaccessibility. Section 32 of
the RTCP Act, enforcement orders, is included in the Hararestitly to enhance and clarify the
discussion on Sections 26(1) & (3), 40 and 49. Section 32 does not dealnitmglpermission

applications.

4.7 Data Collection Strategies

This section outlines the manner in which data was collected andlstacles were dealt with.
Data was gathered mainly from the Administrative Court, The NdtAnchives, the Department
of Physical Planning and relevant local authorities. Data lsagallected from people in practice
in government, local authorities and individual applicants concernedmaimesource of data was
generated by the Administrative Court. The target objedtisnstudy is planning appeal cases.
The appeal cases are from throughout the country though the majeritsom Harare and its

environs. This is so because it is the most active region in terms of planning apmicati
Data collection strategies were devised in such a mannemtbatnation accumulated would
enable

» documentation of the history of development control in Zimbabwe from 1900 to 1996,

* an analysis of and commentary on planning appeals between 1976 and 1996,

* aninvestigation into the impact of costs due to delay on development.

4.7.1 Planning Appeals Population: the 603 cases

At the research proposal drafting stage it is a requirethahbne makes a deliberate attempt to
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establish the availability of material, especially on resesrdhat depend heavily on historical
data (archival material). This was done through checkingCses Register, locating relevant
case files and identifying sources of supporting information. Qmgeiut the actual detailed
research it became clear that the Case Register wagjuadddor the purposes of the desired
research. It could not be used reliably for sampling and was likelgad to far from real
conclusions. There were significant information gaps. The feptte make the research possible
was to conduct a mini research to come up with a more dessitedomprehensive Case Register
of planning appeals. This was done through perusing files, judgementiseatwvh planning
appeals’ Case Register at the Department of PhysiaahiRty the Administrative Court and the
National Archives. Problems were encountered at the Natior@dlives. Files could not be
accessed and perused on site. They had to be delivered to the gotedapartment that
generated them i.e. the Administrative Court. The field res¢anetable was delayed for months
because of these unexpected complications. An updated planning agsealsgister with 603
cases was prepared (See Appendix 3). The information was tabutader column headings
shown in Appendix 3. A few of these cases did not have complete infonneaen after perusing
and updating from available files and documents.

4.7.2 Planning Appeals Case Sample: the 74 cases

The 230 determined cases were isolated and the 170 cases in ttetdgories under study were
further isolated. This is in line with the research problemrthabws down to determined appeal
cases under sections 26 (1) & (3), preliminary, normal and specraent development
applications; 40, subdivision and consolidations and 49, change of reservationR®1TGReACt.
From this list a sample was drawn using the random systesaatipling method (See Appendix

4 for sample).

Generally, the information used to fill in the "case data xiatras obtained through questionnaire
conducted interviews. Since this paper has, mostly, an historical appitb@ information
analysed in here was obtained mostly through the "content analysis" methcaliglel¥86 p32)
(See Brief Review of Relevant Research Methods above). Contents of the individuabsesart

as the primary source of information, were systematicallyyaed] summarised and tabulated in
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a manner that made steps towards fulfilling the objectives oftilnily. Furthermore, efforts were
made to get hold of files giving information about "units of enquirytati§ical manipulation of
the information followed (See Appendix 4). The variable by dase matrix enables comparison
across sections of the RTCP Act and of year by year activity. Gredtvwe#fio made to pick out a
sample population, which was representative of the target populatiowhbse characteristics

reflect the group of 170 from which they were drawn.

One of the tasks set out in this study paper is to test whatrerwas any delay experienced in
the processing and determination of planning applications in terthe cfections of the RTCP
Act already outlined above. The information being sought was tadulatder the subheading
Application for Planning Permission. It had these column headings:

Date of Applicationthis is the date the application was first received by the LPA,
Activity/Reply any matters that were indicated as needing clarificaticluding where the
application was incomplete;

Date Acknowledgedhe date the complete application in terms of the relevant plaregotations
was acknowledged and registered,;

Expected Decision Datés the length of time needed to make a decision on a planningspienm
application as defined in the regulations e.g. a subdivision apphcatade on 24 April 1993
should have been concluded by 24 August 1993;

Extension of Timdf the processing of the application is not complete by thectapelate, time
extensions to finalise the application are sought;

Issues Arisingcertain unforeseen issues may arise during the processing of the application whi
cannot be ignored and

Actual Decision Datethe date the final decision is made on the application.

(See Appendix 4)

Further analysis was made on the type and content of the applicatigrthe period between the
receipt of the first submission of the application and the date ochwhivas acknowledged.
Where necessary why did it take that amount of time to detePmias there any delay? The

recording procedure was put under scrutiny as well as the prodedprecessing the application.
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Particular note was taken on the reason for refusing or granting an application.

Information was also tabulated under the subheatippgals Against Planning Decisions The
table has the following column titles:

Actual Decision Datee. date a final decision was made on the planning application;
Appeal Launch Date the date the appeal was lodged. How many appeals were lodget
time?;

Response Datethe date material from the respondent was filed. How mesponses were made
out of time?;

Trial Date - set down date;

Postponements

Issues matters that were dealt with outside the court and

Judgement Datee. on appeal. What about withdrawn or lapsed? (Time taken omefse
appeal, any delays & who delayed? Time taken to process appeal. What wasdaggeiakst or
for? Decision made and arguments/considerations).

(See Appendix 4)

4.7.3 Data on Planning Applications

The aim of this study is to evaluate the application of the plgnp@nmission process up to the
Administrative Court. There was need to carry out case stodiessme local authorities to
establish trends at the LPA level. The processing of Se@®n32 and 40 applications in the
Harare City Council was studied. This provided comparative windouwserpreting the appeal
cases sampled.

City of Harare. Records in possession of the Harare City Council were not compkaie
subdivision applications information is available from 1976 to 1992 and foraspecisent it is
from 1991 to 1996. This presented a problem in that trends at the coomicilno be easily
compared with trends at the Administrative Court. However, compangeressmade where the

periods coincided.
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At the Harare City Council steps taken to collect data were as follows.

Thefirst stepwas to peruse the planning applications registers taking particatia of special
consent and subdivision and consolidation. Irs#eond stephe data available was prepared for
systematic sampling. For subdivisions and consolidations the datpuwan batches of ten in
chronological order. The first record was chosen using simple rasalopiing. Thereafter every
fourth record in each batch of 10 was selected. For special capggications, every'Brecord

in a batch of 15 was chosen. The samples represented 9,8% of sobsligisd consolidations
and 6,8% of special consent applications. However, they were includedohenhance data
analysis and interpretation in later chapters. thire stepwas to study comments written in the
remark column of the sampled records. The fourth step was toupraables with column

headingDate Received, Date Acknowledged and Decision Date.

4.7.4 Property Market Data

A study of the rate of annual inflation and devaluation was mélde.rates were tabulated for the
period 1976 to 1996 and related to time lapse and the cost of the proeesémpment project.
Time lapse is seen in the context of the time the applicatisnasached to the time a decision
was made on the appeal. This was done to ascertain thedodftlgitty on project viability. A
table on interest rates was also drawn up for the samedpeAn attempt was made to relate
inflation/devaluation to time lapse and the possible increase in project impléorentsts.

A visit was made to the Central Statistical Office in search of data lationfand devaluation of
the local currency and construction industry. There was also aovisie National Archives to
study the prices of properties and building material. The stapdaelof properties used against
which the research was analysed was 3 bed-roomed houses in thandsghBorrowdale,
Avondale, Gunhill and Alexander Park suburbs. A 3-bedroomed house was chosgnrhiannd
the planning standards applicable to the suburbs. For flats it was-rddyedd flats in the
Avondale and Avenues area. The Avondale and Avenues suburbs are areaseddoyihgégh-
density medium to high cost flats. Once more the area was thederfluence of the RTCP Act
unlike flats in Mbare Suburb. The chosen residential areas had-dewveloped market unlike in

the high-density residential areas. This is so because talpiihe whites occupied the low-
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density suburbs where ownership of property was freely allowed.th® other hand blacks
occupied the high-density low cost suburbs. Ownership was vergdiraitd most of the houses
were council, company or parastatal owned. In these areag amall percentage was on home
ownership although this has since been changed anyone can own rdgiepé&gy anywhere.
In any case blacks were in town to provide labour and not as permangetes To this end the
whites paid attention to the value of their property unlike thekbklavho lived in rented
accommodation. The RTCP Act did not apply in the high-densityctzst/suburbs (See Chapter
Five for more detail). The industrial areas and building madsertasidered were those for Harare,
especially the Msasa area. These areas were chosen purposively bechappeabsases came
from Harare. The farm properties considered were also withiwitinity of Harare i.e. Salisbury

(Harare West), Goromonzi and Arcturus districts.

4.7.5 History of Development control

The nextthing to do was to gather data on the history of development contrahimaBive 1900
to 1996. This was obtained through reading memoranda by the Minigtensésle for planning,
minutes of meetings attended by the government actors in spatainmy, material from the
National Archives, Department of Physical Planning (DPP) iybraaterial, Local Government

Circulars and DPP instructions. The findings are discussed in Chapter Fivesitithy.

4.8 Constraints to Data Collection

On updating and detailing the Case Register the work was donenoramental fashion at the
beginning. As the research progressed after 10 to 15 cases niebapparent that it was going
to be a massive database which, could not be easily or manualledhamdibulated in detail.

This led to the devising of a coding/abbreviation system and¢lagi@n of a database. The Town

Planning Case Register was computerised (See Appendix @soémanipulation and analysis.

4.8.1 Sample problem
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The cases were classified by type, i.e. Section 40 subdivision aralidatisn, Section 49 change
of reservation, Section 26 (1) and Section 26 (3) preliminary, normal @ewak consent
applications. Sampling was done within the group type i.e. random andytematic. What
arose from the sampling technique was that:

a) Sampled cases across the section categories resulted in cieseases forming the
sample e.g. Case Numbers T1516, T1517, T1519, T1520, and T1521 even though these
cases represented different sections of the RTCP Act.

Then as a result of the sampling technique used no cases vested@&om any sections of the

Act between Case Numbers T1522 and T1533.

b) In addition cases were withdrawn en bloc by the appellarftora. case T1730 to case

T1746. This gives a distorted distribution of the sample since onlgdteemined cases were

tabulated for sampling.

C) In very few cases after picking a case as a samplasitfound through further research

that the case file may have no information. This meant dropping it and going to one bé#iere or

one after the originally sampled case depending on the statiis Glase File. It was not plain
sailing on the sampling activity.

d) A number of cases (4) were indicated as having applicatioad bassection 26(1), but on

detailed analysis of the file it came out that it was #@e@6(3) application. This created further

problems with the sampling process by affecting the groupingypg tind affecting the
proportional representation that was expected, though to a lesset. ektter noticing the mix up
sampled cases were processed and assigned accordingly.

e) Information availability in case files occurs in varyingees (detail varies from file to

file). Some of the files contain details from the time theiagpbn for planning permission was

launched to the Judge’s decision. Others start at Notice of Apfaem (these are the majority)
and yet others contain the judgement only. In other words the ddtaifermation filed in the

case files is not consistent. Interpolation was needed in soe® foaghe information to make
sense including further verification at the Department of ieay$’lanning and the National

Archives.

4.8.2 The Accuracy of the Administrative Court Register
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As discussed at the beginning of this chapter a reasonably compveh&dsmiinistrative Court
register was produced. It is from this that a sample waedrés the sample was being studied
closely and analysed about 15 court case records were furtheeeddpasthe register. In other
words the register was continuously adjusted whenever the resezaoie across “new “ useful
information and adjustment would be done throughout the rest of the repwtessary. For
example Cases T1423 (C Milne Vs. The City of Salisbury, March 192436 (J B Rulton Vs.
Bulawayo-Essexvale Rural Council, June 1977), T1479 (Perfect Dryné&kea/s. City of
Salisbury, February 1981), T1648 (CABS Vs. City of Harare, Feprl@38) were later shifted
from other use types (sections) to that of change of use. V& ineans is that the proportional
sample was affected, that is as the sample was being ethalyme use types gained whilst others
lost cases. The total number of Section 26(3) cases increasadexplains why the percentage
of sampled cases instead of being around 51% went down to 47,3% (See2 Talidee).
Corollary, Section 26(1) lost cases to Section 26(3). Its pereofagampled cases instead of
being around 19% rose to 23%. However, the changes did not significHetithe overall

sample, which remained the same in terms of the sampled number.

4.8.3 The Issue of Dates

Important dates in relation to planning appeals can be grouped into three.

a) The date pertaining to the time a planning permission application was made:

As one goes through the files it comes through that the courte@eeinterested in the date a
planning permission application was made. In cases where refevangeade to the date when
the planning permission application was submitted there is hardlynanyion of the date of
acknowledgement. It is the date the applicant wrote his/her plapaingssion application letter
that is prominent. It is so maybe because in a notice of appéa¢ appellant’s case the date
when the planning permission application was made is the one theaappesies, especially in

development and special consent applications.
With subdivisions there is a mixture of reference to date a plam@ngission application was

made and the date of acknowledgement. However, the issue ofdaltécto use is a bit confusing

since there is no standard outline for reference to dates. Rane reference to date of initial
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application for planning permission and ignored subsequent dates on coresgmorahd
acknowledgement. Others make reference to date of acknowledgem. LPA officials

especially in subdivision applications.

b) The date as to when a council or LPA decision was made:

At refusal notice or permit issuance stage the date LPAs used has beers tileedade a letter
on the respective decision was written. A closer look at the date, espeaiahe lHAs discussed
in Part Two of Chapter Six), shows it took an average of about one month from the day the
council made a decision to the day officers wrote out a letter informing theagif council’s

decision.

C) The date used in lodging planning appeals:

Which is the legal date? Is it the council resolution date odate of the letter notifying the
applicant when council’s decision was made? If one takes full caudedision date, the majority
of the appeals were lodged out of time. The issue of which daseteas further complicated by
the appearance of a few different dates on which the same event would loehsaie happened.
In this case, for example, on the date a Notice of Appeal or respitmdase was filed the first
preference was the registrar of the Administrative Court’s date. Isih'tvidnere then the date on
the letter or signature and date section was taken. Ienénit there again the date would be
derived from other correspondence e.g. where they say your letBs Nbvember 198®r

respondent’s case @2 May 1992and then outline the issues.

4.8.4 Findings

In the court register from 1991 the columnsdarte, decision madandnature of decisiortave
not been completed in full. This means at a glance one would not knowewlaetase was
concluded, let alone the nature of the decision and when, and yet the register is saipluiolice a
document. There are also a couple of cases that hagcagsbeenumber, date lodgedid parties
only. The rest of the details of the case are not there draperty description, district, date
concluded and terms/order). The section of the RTCP Act from wiinicbase emanated is not

stated. In rare instances cases were recorded twiloeK# like property description problem or
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name of parties involved problem).

4.9 Data Analysis and Analytical Techniques

Once the updated register, the sample frame and the sample were drawn ups dabalated in

line with the case data matrix. The constraints to datactioltewere noted and after this the -
population was statistically analysed. This was done by grodpeigases by province and by
district of origin. The cases were further grouped by thoaewere determined, withdrawn,
lapsed and cases where there was no indication as to what had happbeed tThe details are

discussed in chapter 6.

4.9.1 Analytical Techniques Used

» The Database computer program was used to construct the appeaisgister and the initial
sample register.

» The Excel computer package was used to perform calculations to firmenohdays between
given dates i.e. time taken to process application, mean, mediaatja®eand range of time
periods.

» The historical aspects of the research were dealt with through contenisanalys

4.9.2 Forms of Analysis

The analysis of planning appeals was done at two levels. Tidewel was one where the
planning appeal cases population was statistically analysed.uriiiseof analysis here are the
provinces, districts and towns. This was done to give a broad padtptenning appeals during
the 20 years under consideration. The analysis then proceededdotble of 74 cases, nation-
wide sample.The categories used were Section 26 & (1) & (3) preliminammaland special
consent, Section 40 subdivision and consolidation and Section 49 change of imFservat

applications. These address the research problem.
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The task set out in the research was to evaluate the developonémat system in particular
sections 26, 40 and 49 development permit applications in the context oaitimingl appeals
system. The presentation of information is in the form of:

a) An outline, accompanied by explanatory notes, of the laws iafjedvelopment control
(and planning appeals) in an historical and chronological perspective.

b) Using the nation-wide sample of 74 cases as the base, gsispijudgements was made.
The analysis was through absolute and percentage value tables. The analgsisedaat:

- showing the time period each sampled section 40, section Zeetionh 49 application,
of the RTCP Act, took to process.

- showing what was appealed against.

- showing whether the appeal was granted or refused.

The analysis took into consideration the two types of development, naphsisical
development and change of use. The set out of the tables respondeddaitieenents of specific
objectives a), b) and d) in chapter one. Tables based on absolute figures and deriveddrgures w
to be used to enable comparison and inference. (The stated pafididsegal provisions were
compared with actual practice.)

C) An interpretation of the tables in b) above to answer the questions:
- How long does the process of obtaining a judgement take?
- How are the applications handled?
- What is the cause of delay in determining the appeal?
- How many cases succeeded or failed and why?

This entailed tracing the processing path of the application.

410 Conclusion

The methodology has been devised in a manner that enabled the updamgumdeals case

register because the one at the administrative court is incargidtinadequate. For a better

understanding of the planning appeals the appeals case registstatistically analysed. The

updated appeals case register was used to make a nationawigke.s The sample included
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determined cases of the four categories under study from througkadintry. The sample was
then analysed so as to answer the problem and the objectives afdje $he analysis of the
sample gave theecond parbf data analysis. Thihird part of data analysis dealt with the cost
effect of delay. This is brought out by relating time taken to decide a case te ahaogts over

time.

The registers were studied and the entries were summarisedrends were compared with the
court’s to tackle the issue of delay.

The issue here is what is the appeal process like, what apeatedures, how is the process
viewed and what does the out come of this process look like? Thegrebgses and evaluates
the appeal process and gives an empirical and qualitative view of what hédly hefpgened and

then links it to the intended purpose.
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CHAPTER FIVE

5.0 THE HISTORY OF DEVELOPMENT CONTROL IN ZIMBABWE

5.1 Introduction

One of the areas of concern of this paper is to explain and confbmeihy on the history of
development control in Zimbabwe from about 1900 to 1996 and outline how it has evolved. This
brief history of planning law in Zimbabwe with emphasis on developramnttol is done to put
the planning appeal procedure in context. Also itis aimed at bgragit the laws which form the
framework for development control. This chapter differs from existing works tinitr@ces the
evolution of development control tools (including planning standards) and hgwshiaped
development control over 75 years. The approach here is based ogumer that planning
standards are the key components of any development control sydtemimplementation and
change directly relate to development control practice. Planning appealdrseanmasponse to
development control and they (planning appeals) directly affect tredogenent and setting of
planning standards. Planning appeals today reflect the understahdegelopment control over
the years. The outline may not be exhaustive but has attempteceta §ill picture of how
development control evolved in Zimbabwe. The totality of the outline gives the cantelxich

applications for planning permission and planning appeals are launched.

The backbone of planning law in Zimbabwe is policy, laws and regokagoverning the practice
of development control. This is generally so because developmenbldsritie realisation of
national policies and primary law, forward plans including regiomdlnaaster plans, development
management plans including layout plans and the creation of settteamgl the built environment
in space. Space for development is a scarce and interest iesdeirce that invites regulation
irrespective of who has or wants it. Most planning appeals originate the application of
development control policies, laws and regulations. It is reldeantiefly outline the history of
development control and discuss its development to bring to bear the aontdyth planning
appeals have been and are being made and prosecuted, and to shioevrigiw of the landowner,

tenant or developer to use his/her property as he/she wishes has been gr&emnadiytey.
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5.2 1900 to 1933 A Case for Development Control in Zimbabwe

Between 1900 and 1914, there was hardly any planning control to talk dtiautittle that was
there focused on urban areas only, i.e. the European occupied segrAentie population
increased further urban development was generally through infafitige planned areas. By 1914
urban sprawl in Harare, Gweru and Bulawayo became signifenrashtgovernment battled to
control this urban development phenomen@meof the major influencing factors was that land
outside the urban centres was privately owned unlike urban land, whichwmasd by the British
South Africa Charter Company (Government Town Planning Office, 19Bigotherfactor was
that government was encouraging settlers to go into farming arshied/ to protect the farming
industry. However, this was affected by the outbreak of the First World Warl®arhto 1918.

In mid 1920s peri-urban settlements increased with the aid ofidha car, the desire by people
for larger plots and increased immigration. This is also linkedvaérsening/poor sanitary
conditions in the urban centres, which unfortunately spilled into theudeaia areas as well. The
peri-urban townships did not have roads, water and/or sites for publiesitiliin 1924 the
Ministry of Health was tasked with handling issues of urbannd@ad planning in general. Up
to 1933, a Committee under the Ministry of Health controlled the submhvasiland. As workload
increased and planning issues became complicated, in line with devetspiaddang place in
planning in England, the Zimbabwe government made the initial boldosteypds controlling the
creation of settlements (Government Town Planning Office, 1951). eTHeselopments
mentioned immediately above led to the passing of the Town Planning 2283 with a view to
controlling the establishment of townships and the creation of subdivikiangih the preparation
of schemes. In 1930 government passed the Land Apportionment ActcT lEssignificant in
that it created the three major settlement types i.e. urbdn dammercial farms and communal
land (Tribal Trust Land). The Town and Country Planning Act apgphainly to urban land and

partly the commercial farms surrounding urban land.

Chapter 133, the Town Planning Act, was promulgated in 1933 and was adradiby the
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Minister of Internal Affairs. The Town Planning Act was apfiesato title held land and not to
African Reserved Land or Townships. The European settlers werecmacerned about the
quality of living environment in the areas they, stayed, which wasly urban centres. In some
books on towns e.g. O’Connor, “The African City” — towns that were |[dped in Africa are
referred to as “European Cities”. They cared less about how |#o&sBlived. This is why
development control applied only to predominantly European areas. Develaumiat applied
to land with title. Designated settlements, where Blacks livetindt have title. Chapter 133
sought to set a framework for development control through a numberysf {®eports: ZIRUP
1991 - 1996);
a) It authorised the making of schemes i.e. forward plans whick W form the basis for
development control. The purpose of the scheme was to have “a co-eutdamak harmonious
development of the town, township, area and region to which it relates order to promote
health, safety, order, amenity, convenience and general welfavell as efficiency and economy
in the process of development and the improvement of communications.” tedE933 Act
Bulawayo, Gweru, Masvingo, Kadoma, Mutare and Harare were requredepare Town
Planning Schemes. A look into some of the matters to be addrgssetdme plans show that
schemes were essentially a framework for development control. The scheroe wa
* zone areas to be used exclusively or mainly for specific puspasandustrial, commercial,
residential and institutional.
» address, among other issues, issues of sewerage and sewage, disgesaupply, refuse
disposal, the subdivision of stands and stand size, and the prohibition iotioestf the use
of land (Government Town Planning Office, 1957).
The status of the scheme was such that when in place all developaergupposed to be
according the scheme. The schemes had a zoning effect like that in the USAanger
b) The 1933 Act also provided for the protection of amenities and praeare&buildings. It
dealt with buildings and building operations. In scrutinising planningiigsion applications
amenities and building quality became issues.
c) The 1933Act further provided for the alteration, suspension or rémbganditions of title.
Conditions of title in some cases determine what a title-haleior cannot do on that particular
piece of land. They also include clauses on enforceable rightggbboears. An application for

planning permission that went against development permitted in #hevas to be advertised.
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Development conditions were derived from township permits or earkemiplg permissions
granted to a piece of land.

d) The 1933 Act went further to regulate the establishment of topsiand the subdivision of
land for various uses. This had the effect of controlling settieoreation. The fact that one had
to apply to the Minister to establish a township indicates thas¢ thas a restriction on what one

could do with his/her land. The subdivision of any titled land was controlled in terms oftthe Ac

It is important to note that the 1933 Act does not use the termogevent control. It pinpoints
each and every aspect that is to be dealt with to control development. Furtheémmoosttol of
development was limited to six local authorities. At this montentajority of property owners

had the freedom to use their land as they wished.

5.3 1934 to 1945 Dealing with the Inadequacy of the Existing Planning Wwafor
Development Control

The enactment of the 1933 Town Planning Act was the beginnirtgeofreal debate” on

development control. The discussion was on how to improve the implememtatigonocess of

development control. Even after setting the framework for developowntrol, it took the

government two years to appoint an officer. In 1935 the first Goverrnbepartment of Town

Planning Officer was appointed to implement the 1933 Act. Betwee® dr®8 1945 Town and

Country planning control was exercised in two ways

i) through control of subdivision of land, and

i) through town and country planning schemes. (Reports: ZIRUP 1991 — 1996, Gweru
Annual School 1992)

The 1933 Act was overtaken by events. The transition period from gevehd control practice

managed by a Committee under the Ministry of Health to a fidiiged department under the

Ministry of Internal Affairs led to further policy assessments and pronouncement

Since the colony (Zimbabwe) started there were people who ngetterlive outside the municipal

area who were prepared to do without the amenities of piped watetagye, tarred roads, etc.
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Landowners subdivided land at will to cater for the demand. Sediagosal was by way of pit
latrines or septic tanks and soakaways. They got water from wells and gev@iethalf an acre
(2000sgm) in size. This posed a health hazard because boreholedleameveecontaminated by
soakaways. Therefore, 2-acre (about 8000sgm) plots were &et msnimum plot size to cater
for the increased population per plot. Too many plots were creagithdeto the deepening of
borehole and drying up of wells. The drought of 1946/47 added problems andhsinexigthe
argument for stringent development control mechanisms. (Reports: LGogernment
Reorganisation, 1974)

The expected preparation of schemes was a failure but settfernatinued to expand. However,
as the Second World War was coming to an end it was realigetthé¢in@ would be an influx of
Europeans into Rhodesia (Zimbabwe) leading to increased settlemE&mé¢ problem of
accommodating poor people of European origin (mainly white immigitamtsand through South
Africa) was tied into some aspects of development control. ly@atounts for the establishment
of the various townships e.g. Waterfalls and Prospect. Because¢heyoor and did not have
the resources to farm significantly they were made toesettlsmall arable plots to supplement
their income. The issue of a second home came later. Those whenvaasgcond home were
allocated land in the hilly areas e.g. Cromlet and Gardiner Topsstiialso made planning sense
that second home seekers were made to occupy less productive lantbwirhend Country
Planning Bill was drafted in 1942.

Because of the delay in preparing schemes, there was notaificant form of town planning
control. The subdivision process did not have clear guidelines and it was being done in an ad hoc
manner. The peri-urban area townships were laid out without much regart witeac Traffic
circulation was not catered for and it created problems in provadiblic transport. The provision

of public transport was made worse because of the sparse populatiaiféloted transport
viability. Vlei and sponge areas were destroyed. Good agniaulland was split into plots
without regard for agriculture. There was no provision for pdatdities, e.g. schools, shopping
facilities and recreation grounds. But there was an urban sprabilepr. The preparation of
schemes took into account the problems outlined above but the procedswaét a later stage

the number of plots was related to availability of water (Govemmewn Planning Office, 1951).
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Therefore, there was need for compact settlements that asréoeservice. Development control

was to be used as a tool to balance and manage land use.

It became clear that the 1933 Town Planning Act was inadeqlihg¥e was need to revamp the
planning system to formulate clear guidelines for development confta@. Town and Country
Planning Act was passed in 1945 and it became operational in Ja®d4&y It emphasised the
process and procedure of setting up townships and subdivisions, and buildattEmfited to
detail the process of preparing schemes and how to process subdinsitmuvnship applications.
It also took into consideration lessons learnt in developing the plamamegvork in the U.K. To
complement this effort and improve development control etc., the Goverfiroemt Planning
Department opened an office in Bulawayo in 1948 and the Municipalitslafvayo and Harare
appointed Town Planning Officers within their establishment. The @Goment Town Planning
Department was no longer coping with issues and queries frqnedipée who were being affected
by development control. It was thought decentralisation would refieveressure and appease
the developers. Government took note that the developers’ freedom ticeurskand as they
wished had been reduced by the ever-increasing development control mechanisms

In conclusion 1946 to 1975 saw a boom in the development of guidelines on howdt@epr
development control tools as well as guidelines on how to apply the toislshis period in which
development control was streamlined and the appeal system was gradually develogewith

developments in development control.

5.4 1946 to 1975 Broadening the Base for Planning Law and Development Qohtn

Zimbabwe.

5.4.1 Capewell Commission

A commission of inquiry on Town and Country Planning Control in Southern Rlaodesi
(Zimbabwe) was set up in 1949. It was known as The Capewell Ceiomisf Inquiry. Its
mandate was to review all planning control activities in Southdmod&sia i.e. the legal

framework, how planning control has been practised, its impact, probdeets and suitability of

90



Joel Chaeruka MPhil

the various forms of control and recommend a way forward. It wasefbbecause government
was facing development control problems especially the fact thakogenent was out pacing the
development control tools put in place at that particular time. Ipt€h8& of the Commission’s
report, The Need For Planning Control, the opening statement sayssofer years past the
Government has recognised that some control over development in thg ®@akonecessary, and
has passed legislation from time to time to achieve this end. It is esHwaitile present system
should be reviewed in the light of the experience gained so far, naadticipation of the
considerable future development of the Colony which is now forec&spgeivell Commission,
1949)

Its broad observation on planning was “In order to make planning controlie$fand to ensure
the best use of the land and resources of the Colony, there i@ oeatters which must be
controlled centrally by the Government acting through the Governireemt Planning Office.”
The Commission strongly recommended a situation where planning coasapplied without
fear or favour. Planning control was to take into consideration \asselability when planning
for industrial development and urban expansion in general. The sizewat tand the
establishment of satellite towns was to be controlled to alloeffective control of development.
This was to be balanced with agriculture and food supply. Ancitlavelopment at mine areas

was to be controlled i.e. sewer disposal, road network and public health administration.

For the planning system, the Commission recommended that Southern Rhsdlesiitute

Development Plans for schemes. The development plan was to covely8drs instead of the
10 to 15, which the scheme covered. The main advantage of using the develplam was said
to be that it would be flexible as a tool for development controlgblyecreating a workable
framework for development control. It was expected to be flexibteat the development plan
would be subject to review at frequent intervals. It would zone ardgs that are ripe for
development and was expected to discourage urban sprawl. Plaonira,at was said, should
be able to check disjointed development and encourage compact develojBukeimes were
taking too long to prepare because they were more elaborate thdevidepment plan. The
Commission, from interviews with those involved in planning control, hachi¢hat settlement

establishment was taking place rapidly in the form of urbanwspré&Schemes would have
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encouraged speculation and non-continuous development because they coveratcasi®r a
long projected implementation period. The Commission’s observationhabg was better to
identify segments of countryside ready for development and conteerdra these using
development plans.

Other recommendations that were relevant to the current topic are

a) power should be reserved by the Minister of Internal Affainmake orders or regulations that
would allow him/her to call in from planning authorities any agtian to develop for his/her
decision, subject to right of appeal to the Town Planning Court. (Cdpearamission, 1949).
In the current system, powers to decide on planning permissiocappis were held by the
LPA only. Some of the decisions that were being made byweks not promoting central
government policy. From discussions with stakeholders in planninga@s@ll Commission
thought the best way to rectify the situation was to intervene evhecessary. The
Commission was acknowledging that planning could be political and,faherecentral
government should be able to direct LAs to achieve the objectives of its policiess Wy
when incorporated into the RTCP Act, the Minister’s decision onccadlapplications was to
be final. In Zimbabwe unlike in the UK the decision would not even go for judicial review

b) No planning authority should have the power to consent to any appliéatidavelopment,
which conflicts with the Development Plan without the express comdehte Minister of
Internal Affairs. This was later removed so as not toasly handicap LPAs on deciding
about development. The Minister could still use call in powers.

c) On compulsory acquisition, the price to be paid for the land was its balue in the open
market restricted to its present use. The Capewell Conanissecommended that
compensation should only be paid to owners whose land was compulsaulyedcor

rendered incapable of beneficial occupation. (Capewell Commission, 1949)

By 1949 LPAs for schemes within their areas were City od®alo, City of Harare, Municipality
of Kadoma, Municipality of Gweru, Municipality of Kwekwe, Municipality Mutare, the Town
Management Board of Masvingo, the Town Management Board of Shurugwheantbwn
Management Board of Highlands. Each LPA was responsible for exjdite schemes. The

Minister of Internal Affairs was responsible for enforcing #themes outside LPA areas. The
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Government Town Planning Officer acted as the planning authoritglwadftof the Minister. The
schemes that were in the course of preparation by 1949 were RuavU@UKwekwe), Lesapi
(Rusape), Salisbury (Harare) East, Salisbury West, Salisbauth SSalisbury South No. 2,
Bulawayo North, Bulawayo East, Bulawayo West, Vumba, Gwelo (Gward Hunyani Poort.
Scheme preparation was omigeside of planning control thether side was control by means of

consent or refusal to develop. (Capewell Commission, 1949)
5.4.2 Endowment

The Capewell Commission of 1949 noted that endowment on subdivisions and towrehips
devised for two main purposes:

a) To provide funds for the Local Government to perform the areasnadrative duties. To
implement effective development control, there is need for fundadiministrative duties. The
LA officials had to travel around and monitor (or even supervise) develupactivities to ensure
that implementation complied with the permit conditions. Strictldgweent control needs a well-
resourced administration.

b) To ensure by means of conditions imposed when a subdivision/townshipwasissued that
the LA responsible had money/land for roads, for public and LA fiasiland for sanitation. If
this were not done then council would have to find money from elsewheéfiaatce the
infrastructure of the new settlement. Developers would proftietekpense of council. The

Commission noted that it was a development management tool thabwkasg fine. It also noted
that endowment varied from place to place and from time ® . ‘}/2% in Prospect Township

in 1940 to 15% in Marlborough Township in 1948. The Commission recommended likat it
standardised so as to address the complaints raised by develdp&relopers thought the
endowment system was not transparent. (Capewell Commission, 1949)

The rate of endowment charged depended very largely on the@ataubdivisions and their
situation. No endowment was charged on approved subdivisions situatear@aavhere a local
authority already existed. If there was no local planning aityhdhe overall maximum
endowment of 15% was charged on all townships. No endowment was cbargelldivisions

of 15 acres or more. Today it is 20ha or more. Any subdivision grifadle 15 acres, which was
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likely in future to come under the jurisdiction of a local authonigs liable to endowment.
Endowment varied depending on the circumstances of each case. arpleexin a township
where only gravel roads were provided endowment was charged atehaf 15%. Where tar
macadam roads or a reticulated water supply was provided, it waedls a rate of 9%. Where
tar macadam roads and a reticulated water supply systenpweeided, the charge was 3%, and
where full service including sewerage were provided, no charganade at all. In the case of
subdivisions, the maximum endowment was 15%, and the minimum was 7%maobst charged
for subdivisions was subject to further allowances and reductionspactesf connecting roads
and the making up of roads (GOSR Broadcast Statement, Septembgr T8 developer was

put in a corner.

There were still complaints that there was no clear-cutyol how endowment paid in land and
money combined was to be calculated. In 1955 the Government undertoolkewoitseyiolicy on
endowment in order to reach the most equitable method of its applicatidim effect from June
1956 there was a definite relationship between the amount of land talkaubfic purposes and
the amount of cash endowment imposed. The same principles andapatesi to both
subdivisions and townships. The aggregate of land taken for public pugposessh endowment

was not to exceed i@%. Endowment was based on the intrinsic value of the land (GOSR Publi

Statement, 22 June 1956). Loopholes in the development control systermlasetand more

responsibilities were placed on the developer.

A further clarification was made in 1958 that landowners did not tlevehoice on whether to

pay endowment in cash or in the form of land. The reason was that if this happened, sound Town
Planning Principles would be prejudiced in that the landowner couldedetat portion, if any,

of his land should be surrendered for public purposes. At the sam¢he developer may have
offered cash whilst Government wanted land. Developers lost theaigletide on how to pay

endowment, a further source of problems.
5.4.3 Services

Parallel to the development of the endowment policy was the idsstamdardising public
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infrastructure. A policy on the developer’s liabilities in the priovisof services was also
formulated. The construction of gravel roads was made a basicemeguir of all developers
irrespective of whether applications were treated as subdivisionewmiships. Where the
developer provided roads, this was to be counted as part of the land endoWheng. plots of
less than two (2) acres were applied for, the developer wasaedoipprovide a piped water supply
from an approved source. However, this was at the developer’situstieveloper was permitted
to recover the costs by charging a capitalisation fee to plohasers of a sum approved by the
Minister. The water supply system was to be handed over freesbtathe LA responsible.
Furthermore, a reticulated sewerage system was to be provitheddase of plots being less than
one (1) acre. Government was aiming at encouraging develodmerdt the same time
minimising public expenditure (GOSR Public Statement, 22 June 1956). Twamaso be treated
as living units, which were economic entities. They had to be véatuleself-sustaining (GOSR

Broadcast Statement, September 1955).

The created townships and subdivisions led to a demand for Africack{B#bour. Since the
race policy discouraged mixing Blacks and Whites, enclosed Bl#tknsents were created in the
midst of (or the periphery of) the townships. These had to be planmezpfarately. For example,
with the expansion of settlement in the scheme areas, the provigiobliffacilities for Africans
became an issue. There was need for Government policy on this.Nafive Education
Department indicated that they would like sites set asidehense areas for African schools.
However, the Town Planning Act did not have this provision. This ctdledn amendment to
the Second Schedule of the Act (1945 as amended in 1955). In additiaildhenty agreed
aspects of development control were outlined.

a) The schools were to be sited adjacent to the proposed beerhall and recreatioesl ¢
b) Only the headmaster’s and the caretaker’'s houses were to be sitadhetbchool site.
This new development was accommodated in the Land Apportionment Act thieudlative

Department.

5.4.4 Servitude
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As peri-urban settlements expanded and density increased by 19B8\stiar drainage became
a problem. It was agreed by stakeholders that Section 45 of i@ NRé¢sources Act be amended
to make provision for diverting storm water from one property to anothEhis enabled
conservation of land (GOSR Minutes, 15 October 1957). Servitudes werenabduced for
electricity, roads, storm drains, telephone lines, sewer and pipes. There was need to have
powers to get development across property boundaries with littleeproliience the LPA could

make overriding decisions.

5.4.5 Plotsize

Subdivision is a development control instrument that changed overSmhelivisions in the 1950s

were guided by the principles that:

a) in rural areas, the subdivision units should be viable. Therefore, theoteaihether to be
allowed or not was linked to Intensive Conservation Areas and farming regions

b) in peri-urban areas they were to allow for market gardening.

In 1949 RGN No 244 stipulated that subdivisions creating properties aboeaer2sqQ+100ha) in
size could be subdivided (done) freely unless the area was coveaeschgme. This limit was
raised to 750 acres (+300ha) in 1955. For less than 250 acres or later 750 acresahdhess,
consent was to be sought. The rural area was to have plots oébdivand 250 acres for market
gardening. The Natural Resources Board worked on matteiagea@minimum subdivisions for
the purposes of Section 65 of the Act. Five Intensive Conservatios Wera mapped out. The

Minister finally settled for 4 zones (ICAS).

Zone 1 1000acres _ (+405ha)
Zone 2 5000acres _ (+2024ha)
Zone 3 9000acres _ (+3642ha)
Zone 4 20000acres _ (+8094ha)

The limits placed on free subdivisions were to be regarded asda cpther than a bar to
development in the rural areas. This was not to be confused withiaits where subdivision
minima were specified under certain conditions e.g. “...that the tdinmisust be satisfied that a

reticulated water supply was available from an approved source.”izEhef subdivisions varied
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from region to region (zones). It was also noted that viabilitieidifl from region to region.
Farms with reticulated water could be very small. Viabditg not size was a major consideration
e.g. 30 acres under irrigation can be viable whilst 250 acres witlabeit can be non-viable. The
creation of uneconomic units was discouraged since this wouldvedgatffect the economy of
the colony. (GOSR Minutes, 15 October 1957 and 2 November 1959). It ¢sthisrine of
argument that in 1970 Mr Slater (a consultant) successfully dtgae 10 acres of apples, plums
and peaches grown on a commercial scale, in a suitable areadwerage smallholder with a
moderate amount of capital, with mature trees (9 years old) couldlide in Umwinsidale Valley.

Today there are many plots of this size under fruit farming ik&stern Highlands of Zimbabwe.

In 1951 in peri-urban areas the minimum subdivisionrésidential smallholdingsvas 15acres
(+6ha). In 1957 it was reduced to 4 acres (+1.6ha). Four acredrageubed to this day but in
specified townships. The reduction in the minimum size was dogreraiticing that small plots
may negatively affect agricultural production. Land is finitet thee same time the agricultural
part of residential smallholdings was not being practised sérjdhsrefore, there was no need
for big plots that were being used as a second home.

A Ministerial decision was made in the early 1950s to allesidential subdivisiondown to a
minimum of 2 acres in the peri-urban areas without piped water ancelwith piped water. It
was meant to accommodate more people because of high demand on,ah@lbi§ hectares, 2
acres and 1l-acre. The soils were to be suitable for sepkis éand soakaways. The statutory
instrument on sizes of subdivision stipulates the criteria that sheufdeet before subdividing.
Because sewer disposal was by septic tanks and soakawaysyntebampossible to meet the
health standards e.g. a well should be 50m away from the soakaheyJifdisterial decision led
to premature subdivisions of land and uncoordinated shopping facifitig® isuburban areas.
Subdivision policy changed in 1964 to allow subdivision within urban areas tgyto 1957
subdivisions below 15 acres on the farms and townships to cater fial atare, garage, hotel,
petrol site and churches were freely allowed. However in 195Chkef Town Planning Officer
argued for the creation of “development areas” in the peri-urbas tde provided as nodes and
become the hub of the community, commercial and industrial actiVitys was where plots less

than 15 acres were to be provided. It would not be right to provide shopsageganywhere
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anytime. This marked the beginning of organised Business Canthesperi-urban and suburban

areas, to the frustration of most developers.

5.4.6 Green belt

Further extension of development control into the rural areas (comahfarms) took place with
the proposal of the green belt policy in 1955. The green belt was toed@ck urban sprawl as
well as protect agricultural land. Outline Plans and Schememtiedtdevelopment within the
towns and in the peri-urban areas. The land beyond had no planning guideliaeswas a look
at the possibility of creating a greenbelt outside scheme afeézaisbury (Harare), Bulawayo,
Que ue (Kwekwe) and Gwelo (Gweru). On evaluating pros and cors ithwcarded as policy
since its demerits were found to outweigh merits. The policy on\@siaiis was based on the
merits of each application as per 1954 amendment of the Act. hapasl the subdivision policy
would yield Green Belts (GOSR Minutes, 24 August 1955) througmgaettinimum sizes for
subdivision, preventing close settlement around the large towns, pngvebbon development
and consulting the Natural Resources Board. The idea of cremgeg belts was mooted and

discussed.

An example of where schemes were used to achieve a gtesSaisbury. In 1957 Government
had become concerned about the rapid sprawl of Salisbury. Theregeas need to limit the
sprawl in the interests of the country since it was the cagoitlalso on economic grounds. As
such government were to preserve the agricultural land around asm@nomic farming units
so that it fulfilled its main function of growing food and doublingageen belt. Government, in
close consultation with the Natural Resources Board declarechh$theme Area around Greater
Salisbury known as the Salisbury Outline Plan. Contrary to other scheme aregaphisis was
on agricultural rather than urban development. In the area covetkd Bgalisbury Outline Plan
subdivision of land for more intensive agricultural purposes were, subjdet advice of Natural
Resources Board, generally permitted. However, subdivision of landreagricultural uses was
permissible only in exceptional circumstances where the nedtid@ubdivision was proved to
be in the public interest. Government also recognised demand hytesb@r second homes in

semi-rural surroundings. This partly led to the establishmemvaiships more or less evenly
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dotted around Harare. The township areas were to be selectezhia snanner that they would
not interfere with the existing economic agricultural units stulb the agricultural economy of
the neighbourhood (GOSR Public Statement, 25 January 1957). The goveadwemted the
concept of the public interest (through representative democracgotmycillors) in policy

formulation thereby overriding private interest.

5.4.7 Outline and Scheme Plans

Outline and scheme plans were introduced by the 1933 Town PlanningtiAthevaim of setting
a conceptual framework for managing development control. Theytavbeeenforced by the LAs.
The main objectives of outline plans and schemes were:

a) To create and preserve the amenities of all and promote good neighbourliness,

b) To give reasonable security of property use by having a prbliigtattern of development.
The effect of schemes was that they allowed for greatetajeaent control since they defined
parameters for development. For example, the Vumba Scheme pretvenggabiling of the
scenic beauty of the area. The main uses were agricultureosesdry but holiday and
retirement homes were also allowed.

c) The outline plan limited the sprawl of towns and preserved fartaind. The Minister

approved boundaries, for both the outline plans and schemes.

As early as 1955 the government took a position that development inbtoe amd peri-urban
areas should continue to take place even without schemes. The shanapom of the schemes
was not supposed to hold back development. Schemes were taking too pyegaiee. The
section on schemes in the Town and Country Planning Act (1933) wasapiemented. There
were manpower resources problems. If government were to insiagheshemes in place first
before development, it would have meant that development was going ¢ote@rhalt. It was
both in the interest of government and investors to continue developmeatntite benefit of
long term plans. Similarly, townships could be created in areasometed by schemes. This
meant development control could be done without development plans in place. Byli®62s
covered Redcliff, Que Que, Gatooma, Salisbury, and Kyle (Mutirieng Environs. Scheme

preparation focused on urban and peri-urban areas because these asmshare there was
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serious conflict of land use e.g. in Salisbury. The conflict wasdmst residential use and
agricultural use or between institutional use and residential usetween agricultural use and
sewer/refuse disposal. Subdivision policy was extended to areas hagoscheme boundary.
Government recognised the importance of other material considernatib@sding an application
for development. In deciding applications, government looked at needs dmlipadand
financing of social infrastructure to determine whether to @coe refuse an application for
planning permission. The idea of other material consideratipesiedy need was later clarified
by the Town Planning Court in cases brought before it.

As years went by and there were numerous outline plans and sdhgmgsaration the problem
of what a scheme should contain arose. The issue was that siasdatbe used as a development
control tool the interpretation and application of the schemes was supbpmde consistent
throughout all local authorities. In 1965 the Government Town PlanningtDepd drew-up a
list of Town Planning Scheme Model Clauses for use in the prepacitschemes. These were
based on Chapter 213. The model clauses were to be used selectizlgpted to meet special
local circumstances. However, the Minister of Local Governinaed Housing retained full
discretion on the issue of whether it was proper in a particciteanse to include or modify any
individual clause. Central control reduced serious divergence. Shwhare the terms First,
Second etc. Resubmission as subtitle to scheme plans origirateddcause schemes were to be
revised every 5 years. It was done to keep pace with change andlevatepment control a
dynamic exercise. Unfortunately, this dynamism was ltst 8976 and got stuck with 15-25 year
old schemes that no longer accommodate reality and lead to unngceagarcases today. In
other words planners are still using plans that were preparée iearly 1970s. A number of
possible reasons may explain the continued use of “outdate plans”.gEheifew years before
Zimbabwe’s independence and soon after planning policy developmentemeltieen treated as
a peripheral issue. In 1982 planning control was spread throughoobuhé&y to cover the
communal lands as well (see paragraph below for detail). Restatbgsersonnel and financial
were stretched far. Government concentrated on implementing deesibpnstead of
formulating policy. Because planning decisions could be based on otleranainsiderations

there was no need to hurry in revising the schemes.
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In a bid to make development control more effective settlemerarbigr categories were defined
in the early 1980s. The settlement hierarchy is village dtdtiem, followed by Business Centres,
Rural Service Centres, District Service Centres, Towns, Mualites and Cities. This was
entrenched by the RTCP Act (Prescription of Controlled Develop@entres) Notice, 1982

Statutory Instrument. The lessons of the uncoordinated shopping centnessuburban areas
was used for country wide planning as the RTCP Act was gtaiptilied throughout the communal
lands as well. The aim was to produce organised development.art mere personnel, more
financial resources and the need for relevant business centre mtppunghout the country. It

also meant that business centres were to be established usinitesatand the practice creating

business centres anyhow was to be stopped.

5.4.8 Subdivisions

In this section the term subdivision refers to townships and subdivisibog/nships created
residential smallholdings and subdivisions were mainly for agri@lltand. Later in the early
1980s the process of subdivisions and township establishment was mergedeated to as
subdivision and consolidation. The practice of controlling the subdivisiom@f¥as introduced
in 1914 with the object of restraining urban sprawl. The Ministiyledith managed the process
from 1924 up to 1933. In 1954 Government allowed free subdivision of propsdigeme areas.
There were management and environmental problems and the subdivisaynvwasi modified
subject only to the requirements of the Town and Country Planning Regslaf 1960. But in
1966 this was reversed. From there onwards subdivisions were to be confined tad Wlazee
the infrastructure for public services i.e. roads and retiedilatater supply was available. Even
then urban sprawl was to be checked. Therefore, the fact that a sidodapplication met the
minimum stand sizes set in a scheme did not mean that it shoafgpb®ved. The issue of the
present use and the future use was considered for a permitsaée. i herefore, land was looked
at in four major contexts i.e. was it for urban settlement, ralmatraction, agriculture or forestry?
This was in line with the subdivision policy enunciated in 1967, which stated the following:-
Policy 1: to confine future residential subdivision generally teteag urban local authority areas.
The policy was designed to stop the uncoordinated sprawl of subdivisibtogprevent the

unnecessary expenditure of public funds on the provision and maintenance ofspulites.

101



Joel Chaeruka MPhil

Many subdivision applications have failed because of this policy.

Policy 2: individual subdivisions outside existing urban boundaries wouldrstdered on their
merit and the determining factor in such cases would be that ndemeands would be created on
the existing infrastructure of services i.e. roads, water gupfd. Policy 3 Smallholdings
(Smallholdings are plots less than 20ha in general):-

The policy was to avoid scattering smallholdings deep into thefeuralng area. These were to
be concentrated near the urban area with the size of the plaasimg away from the centre.
Good arable land would be reserved for farming, mainly croppind(Giidutes, 3 May 1967).

Appeal cases today cite the small plots as justification for further lagihératation.

Within Scheme Areas subdivisions were to be determined by tiadiity of the land concerned.
From 1950 the size of the subdivision was determined by topography tstdjan overall

minimum of one acre where a proper reticulated water supply add veere available and two
acres where water supply was provided within the plot itselfvalt also to take into account

important natural resources e.g. catchment areas that may affect food supply

Consultation process: In relation to the three policies outlined above #mel weight placed on
schemes, the processing of subdivision applications followed a jeogtisultation process that
involved a number of consultees. As the consultation process on subdivigmsals evolved,
the list of consultees also grew with time. At the beginitimgs the Ministries of Health, Internal
Affairs, Local Government and the Natural Resources Board only wlegie involved.
Subdivisions were viewed as a health, administrative and naturalcesme matter. As peri-
urban settlement development became more problematic the SunengmaGand Deeds Registry
were enlisted to help. The two departments were to overseectimatacpositioning of the plots
on the ground and on paper, and the maintenance of an up to date register of plots. By 1966 farm
viability had become a major issue resulting in the Departmefgfex getting involved. As
the decision making process became more demanding and comprehtresiwational
Subdivision Committee, whose membership included Commercial Farmeys, Agritex and
NRB, was established to decide on agricultural subdivisions. Agriex to assess farm viability
and table the report before the National Subdivision Committee. However, the earlyt 1@49s i

realised that inputs on water and roads were lacking. Thisanawered by adding the
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Departments of Water and State Roads on to the list of consulldesy were also to inspect
infrastructure on subdivision plots before they were transferred.débedopments and resultant
institutions were meant to provide checks and balances in the prace$ssubdivisions and
consolidations applications.

These gradual changes in the manner subdivision applications weteddes and implemented
were to accommodate complaints by developers, take care afisdsarnt in the Administrative
Court and accommodate the dynamism of society and settlement degetophhis is how the
Minister of Agriculture became second respondent in some of thecamad and the Departments
of Water and Local Authorities being called in as withessagrioultural subdivisions. Generally
developers and government do not want to go to court to solve their pladiffengnces. Refusal
notices were to contain such reasons for refusal that are de¢emsitalrms of the Town and

Country Planning Act before the Planning Court.

5.4.9 Environment

As building intensified and urban sprawl continued the environment became a topical ibgue in t
first half of the 1970s. Since town planning development control staldeders in Zimbabwe
tried to site industries down wind of residential areas and usgdhigh chimneys to combat
atmospheric pollution. However, this arrangement did not work as towah@sd and uses
became more mixed. Atmospheric pollution became a big problem18y inthe Atmospheric
Pollution Prevention Act was passed to control any form of air patiutit was noted that narrow
streets with tall buildings exacerbate the air pollution proliteerefore, streets were to be wide
(Selected Papers, 1973 GTPO). In 1973 18% of the population of Zimbabwan lte@dhs. The
one-acre residential plots were mainly a product of the early 1#880septic tanks for the sanitary
facilities. By 1973 it was apparent that if government did nminalise its approach to land usage,
Zimbabweans were going to run out of suitable land in and around towasté8ePapers, 1973
GTPO). The misconception that land is plentiful in Zimbabwe waket@one away with.
Densities had to be increased (Nyamayaro, 1990). There is nontegidgh density to speak of
in Zimbabwe compared to the international scene, therefore, theyenmsfor increased density

through expanding upwards.
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Another example is that of pit sand extraction. Up to 1976 therenavésmn barring people on
commercial farms outside scheme areas to extract pit sahedyasished. Judgement T1436, J B
Rulton Vs. Bulawayo-Essexvale Rural Council, 1977 confirms this. olspany known as
Khamera of Bulawayo was extracting pit sand from Khamera.fafhe Bulawayo-Essexvale
Rural Coucil issued an enforcement order arguing that what theacymyas doing was illegal.
Khamera appealed and won because there was no law governing the extractiomdf pibsal
authorities were asked to formulate bylaws that took this irdowet. The case lead to a reduction

in grounds for appeal.

5.4.10 General Policy

In the early 1970s there was debate on whether the DepaximBotn Planning could do more
in planning for the rural areas. The preamble of the Town Planreh@Bapter 133 says “the
making of schemes with respect to the development, redevelopmenaanthglof land, whether
urban or rural, to provide for the protection of urban and rural amenities-loWwever in practice

this was not fully realised argues Whittle (1975). Discussiangorkshops organised by
government Town Planning Office led to ideas about strategic plamasing framework for

development control. These were to be medium term plans (Whittle,. 1B7I973, there were

30 Local Planning Authorities and only 10 of them covered rural a&gagssexvale (Selected
Papers, 1973 GTPO).

The Regional Town and Country Planning Bill was tabled in 1975. Gnigput forward against

The 1945 Act that are relevant to development control were (Whittle, 1975):

> the 1945 Act made no provision for planning control in Declared African Topssn
European areas or in Tribal Trust Lands.

» some of the control procedures under the Act were ponderous and thiegdiirie between
what constitutes a township and a subdivision was slender.

> the declaration of scheme areas has given rise to planning probteenging beyond the
scheme boundaries.

» The Act was geared more to urban planning at the expense of rural and/or regiumagpla
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The 1976 Act tried to cater for these observations and streamlinkesvhgoverning development

control through re-organisation of the chapters as discussed in passage 2.4wdyhis s

5.5 1976 to 1990 Perfecting Development Control

Major development control policies, laws and regulations were foretula¢tween 1946 and
1976. Changes in laws and regulations between 1976 and 1996 were notaratlidial not set
notable precedents. They were mostly administrative e.getireangement of local planning
areas through the enactment of the Rural District Council®At988 (Chapter 29:13 of 1996).
Some of the changes were procedural e.g. the collapsing of the Taxwainig Development Form
1 (TPD1) and TPD2 into TPD1 Form only. However, the most important chamgeshe repeal
of section 24 of the 1976 RTCP Act, explained by the attainment giendence by Zimbabwe
from Britain. The whole country was placed under the RTCPafct development control
practice was extended to communal lands without reservation. Tétipbfor the volume of
appellants also increased since the area covered by the R@iditoAdened and some in the
communal areas have exercised their right to appeal planningjothlsce.g. Mahusekwa in

Marondera and Juru in Goromonzi.

The gazetting of Statutory Instrument 380 of 1982, General Developnagrt €2t out “permitted
development” in part or whole of a LA area. Unlike the 1976 Orderl#82 one covered
communal lands. Under the order permitted development was posgiubeit applying to the

LPA for permission. This concept of permitted development, in tefiRart V of the RTCP Act,

shows government’s desire to promote development as much as poSsitdéasses of permitted
development were included in the Statutory Instrument. The classes are:

Class I: Residential (single detached dwelling houses onli)s dllows for the alteration of a
house by up to 30sg.m. The developer can also build an outbuilding.

Class IlI: Agricultural. On a farm more than 100ha one can carryout buildingtiopsrancillary

to farming without planning permission provided they are 200m away from thetdiséic

105



Joel Chaeruka MPhil

Class IlI: Minor building works.

Class IV: Temporary buildings and uses.

Class V: Local authorities and statutory bodies.

Class VI: Development by state leasees on aerodromes.

The effect of this was that it reduced the number of applicati@uke to the LPA thereby making
the LPA’s task easier. Similarly, a Special DevelopmedeQiStatutory Instrument 378 of 1982,
was promulgated to indicate permitted development in the Communad.L&hdse two Statutory
Instruments were accompanied by Statutory Instrument 379 of 1982, whahespeentres in
the communal lands that were to have planned and controlled spatiimtaent just like urban
nodes. It meant for the first time development control proceduredan wareas, commercial
farming areas and communal areas became the same. One aimt of these statutory
instruments was to indicate to developers the parameters of devatophie other aim was to
reduce the number of planning appeals (Taylor, 1985 p16-20).

5.6 1990 to 1996 Challenging Development Control

Development control, as stated in Chapter One of this study, isdeggas a hindrance to
development by developers (Pountney and Kingbury, 1983 p291-295; ZIRUP Paperty 1991
1996 — Kadoma Annual School 1995). Various actions have been put into motion &racdunt
or reduce the burden of development control. The first form of actidpeleasthe implementation
of the process of decentralisation. In 1993 the Zimbabwe Governomeptated the process of
amalgamating Rural Councils and District Councils. This processstagted in 1988 after the
promulgation of the Rural District Councils’ Act. The decentai@ process did not mean a
change in planning methodologies and procedures. It is a shiftrofipgapowers from Central
Government to RDCs, thereby putting the rural and urban couhgits.aWith decentralisation,
all LAs are to assume full powers in master plan, local ptahlayout plan preparation and
implementation. The powers of preparing master and local plaR®Cs and small towns are
vested in the Minister. Critics have said that this merelgydethe setting up of a development
control framework in LA areas (Deregulation Committee 1993; ARRhpers, 1990-1996 —
Bulawayo Annual School 1993). Ideally, the Department of PhyBieaining should focus on
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planning research and policy; strategic and regional planningpiaterg and advising on
planning legislation and procedures; advice and guidance on rural rmpkstey promotion of
investment, and processing major controversial planning applicatidRelZPapers, 1990-1996).
Local Authorities should thus focus on master and layout plan pteEpaegnd implementation -

including development control and management.

The beginning of the decentralisation process came more or tldb® dame time as the
establishment of the Zimbabwe Investment Centre (ZIC); the embfahe Economic Structural
Adjustment Programme (ESAP) (later ZIMPREST), the formaifdhe Deregulation Committee,
and the conceptualisation of Export Processing Zones (EPZ). The mepamf Physical
Planning was to devolve some of its powers to the RDCs to fulfiRibD€é Act. From 1933 we
have seen the gradual increase in LPAs from 6 to 30 in 1973 and alodi9®3. Over the years
from 1914 up to 1976, as demonstrated in the earlier part of this chapter, therenhagizekial
development of planning standards to tackle development control issugeviatment met with.
This resulted in planning laws, regulations, policies and set procethureise in development
control. However, since the introduction of ESAP in 1990 the mood has be@&dify or undo
some aspects of the development control parameters. This hathcoagh clearly in the ZIRUP

Annual School discussions from 1991 to 1995.

The economists and the majority of the business community at théPZKRnual Schools have
been very open that investors think mostly about project viability @ofit maximisation.
Through deregulation, they would like to see the loosening of plan@ingasts and zoning. They
have argued that implementers of development control forget thatatee® major factors of
production i.e. land, labour and capital. Planners behave as if businéss|ecaffected by land
availability alone. In line with economists thinking they want t® aegeduction in stand sizes,
liberalisation of construction materials, a relaxation of zoningusedgroup regulations, a faster
process in the approval of local and layout plans, a shorter period for processingssuisland
an acknowledgement of changes in technology.

On the other hand people from the health sector, some property maaagensanners

acknowledged what the investors were saying but went on to present their view {ZHRIigP
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Papers, 1990-1996 — Kadoma Annual School 1995). They admitted that the development control
system is likely to face a challenge from a faster padevelopment under ESAP, ZIC and EPZs.
Development control policies, procedures and regulations are a parall(factor) of the

investment promotion issue, the advocates of planning control concluded.

With such plausible but contradicting views on how to deal with ssefielevelopment control
what is the way forward? It is generally agreed thagégldation should not mean scrapping of
regulations. It should be understood to mean formulating investmentiragag regulations
instead of the “control, control and control” regulations. Public heatiblghbe protected and
even investors want a healthy labour force and community. Statostryrnent 216 of 1994 was
gazetted to encourage the development of home based industrieal@chaximum use of space
in residential areas. Powers to prepare master and looal plaich lay with the Minister, were
to be transferred to LAs. ZIC and EPZs were to conform to LAgohaes and by-laws but LPAs
were not to unnecessarily delay the processing of applicatidms séfiting up of one-stop shops
or “plan approval units” to handle planning matters was encouragetd &ZHapers, 1991-1996 —

Bulawayo Annual School 1996).

Where does this leave us in relation to planning appeals?

5.7  The Development of the Planning Appeals System 1933 to 1996
In Zimbabwe one can appeal if the LPA refuses planning permissi@swes a permit with
conditions that are not acceptable to the applicant. An applicantisma@peal if his or her
application becomes a deemed refusal. An interested party ceal app permit is granted
without being consulted or if development is not following what has bgrrdated in the permit.
Any interested party who thinks he/she has been prejudiced can appeal.

5.7.1 Evolution of Courts Responsible for Planing Law

Appeals that are being dealt with are those that came baAgdministrative Court and not the
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Minister. In the past appeals were heard in the magisteaeisin terms of Section 127 of chapter
133. This set up was found to be unsatisfactory. The Town Planning (atert the
Administrative Court), a court of first instance, was set up, in 1@&sifically to tackle town
planning cases. In this situation the appeals were to be handjeddes who at that particular
time were focusing on administrative law. This would help impomresistency. The High Court
was brought in to cater for any unforeseen circumstances iretth@f planning law or cases that

were too general for the Administrative Court to handle.

5.7.2 Provisions for Appeal

Both Chapters 133 and 213 provided for an appeal against a decision mtue Minister.
However, if the Minister certified that his decision or conditiogreof was made or imposed “in
the national interest”, such a decision could not be appealed agairest1946 Act made the
appeal process prominent among other planning issues by starting waht an the Town
Planning Court. The Act puts emphasis on the rights of the developtin tBe 1976 Act appeal
procedure is embodied in the specific planning sections i.e. sections 38 49 af the RTCP
Act, which deal with specific matters or processes, publicitiyedisement of activity or

application steps.

The payment of endowment was a potential source of appeal. Thedvitatled this issue on
a continuous basis to avoid going to court. Conditions set in the péomgsbdivisions and
townships were made as explicit as possible. The amount of endoalswewaried from township
to township and from town to town. The endowment fees were latelastised as development
control got established (GOSR Public Statement, 22 June 1956).

Compulsory acquisition was introduced because government feared thavatuaddnight block
development by not releasing land. Also to be seen to be fair, owee¥so be compensated if

proposed development injured property.

On the handling of objections and representations, Case T867, Africamsizegl Vs. Salisbury

Rural Town Planning Authority, January 1962, firmly established thetipeatoday that the local
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authority should give the applicant the opportunity to comment on objectibhe LPA after
receiving objections to the proposed change of use to establish asiexghctory refused the
application on the basis of the objections without referring thehetagplicant. This is reflected
in the 1971 Town Planning Court Rules and the way the sections on appia&sl976 RTCP

Act were drafted.

5.7.3 Legal Opinion and Case Law

Legal opinions clarify substantive and procedural law, in essence diavtetpret the law in
controversial situations especially where the legality of all@uthority action was being
guestioned or where the local authority was not sure of how to procaesderipendered fair and
consistent decisions (DPP Office Files). Legal opinions hayetiedhape the way stakeholders
in development control do business and the formats used from applicatiptafing permission

to appeal cases, e.g. GOSR Office Instruction No. 15 of 1964 on township permits. Biggphra
of permits has also evolved over time as it was tested in inf@maaformal discussions and in
the Administrative Court (GOR Office Instruction No. 7 of 1966). Legal opinion Basshhped
conditions council officials set in the permits e.g. on vesting abides to local authorities (GOSR
Office Instruction no. 10 of 1964).

5.7.4 Appeal against Decision of the Administrative Court

The RTCP Act states that any party who is dissatisfied:

a) with the determination of the Administrative Court of any matter under this Act; or

b) with any decision of the President of the Administrative Coutb aghether a matter for
decision is a matter of fact or a matter of law; or

C) with any award of compensation for injurious affection;

may appeal to the Supreme Court.

5.8 Conclusion
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Development control gradually expanded from the towns into peri-urbamardanto large-scale
commercial farming areas between 1914 and 1960. In 1982 development e@strapplied
equally throughout the whole country. Government increased its inflfemmedetermining
stand/plot/farm sizes to prescribing where types of development coulpléaike It set rules and
regulations on how to apply for and set up development projects. As gargrmade efforts to
advance the public interest in development it created standards amesgblt were not agreeable
to every developer. Government had go ahead. The best way to detiosi who disagreed
with its development control practice was to refer them to thets for judicial review of its

decisions. To be seen to be fair, it has continued to allow the ded&ion of appeals by a neutral

party.

Planning appeals are made in a dynamic planning environment. Thei@vaf development
control and planning law shows that what may be an appeal issue titidagt lWwe so tomorrow.
Similarly, what was not a planning appeal issue yesterdayo@ayme an issue tomorrow. This
is seen through the Department of Physical Planning’s Offiteitt®ns, legal opinions, case law
and aspects of political correctness. Furthermore, planning stactiardge with time leading to
a change in the area o emphasis at appeal. This dynamispartigyaccount for the increase or
decrease in the number of planning appeals that are lodged with theigtdative Court. It may

also account for the number of cases that are determined.
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CHAPTER SIX

6.0 ANALYSIS OF FINDINS ON TOWN PLANNING APPEALS AND
DEVELOPMENT CONTROL

6.1 Preamble

The main body of analysis of this paper dwells on the planning appsesd from 1976 to 1996.
Chapter Six is in three parts in line with the objectives ofd¢search as set out in Chapter One.
Thefirst part seeks to analyse the planning appeals population from 1976 to 189@siablish
and explain the planning appeal cases. A variety of factotgeding the direction of planning
appeals are examined. Thecondpart tackles the aspect of time delays in handling planning
appeals. It was realised that this could not be done using the 668l @jpges. A random
systematic sample of 74 appeal cases was drawn and used tg thecpsocessing of and rules
and regulations governing planning appeals. Finallythine part looks at the suggested positive
link between time delays in processing planning permission appheasind the increased costs
in implementing planning permissions or a reduction in benefits taugposed to accrue from

the investment.

PART ONE (Chapter Six)

6.2  General Analysis of Planning Appeal Population 1976 to 1996

One of the objectives of this research, set out in Chapter Ote,edplain and comment on
planning appeal cases population statistics in Zimbabwe. THi©ORarof Chapter Six gives a
statistical break down of the planning appeal cases and attengxplain the outcome. It also
looks at the geographical distribution of the appeals to estaldishvithich region most appeals
were made and offer explanations where possible.
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6.2.1 Number of Cases Brought before the Administrative Court 1976-1996

A total of 603 appeal cases are the subject of discussion (See3)alitig. 1 shows the general
trend of appeal cases over the 21 years under study. The highest number oudy thersid of

63 appeal cases was lodged in 1989 and the lowest number of 9 (nie&l) Ggges was in 1979
(See Table 3 and Fig 1). The mean average of the appeadlochgssper year is 29 with a median

of 25 indicating that 63 appeal cases in 1989 were on the extreme high side.

TABLE 3: SUMMARY OF APPEAL CASES 1976 TO 1996: ADMINISTRATIVE COURT

YEARS NUMBER OF | % CHANGE OVER | CUMULATIVE | % OF 1976-1996
CASES PREVIOUS YEAR TOTAL POPULATION

1976 16 - 16 2.7
1977 20 25 36 3.3
1978 17 (-15) 53 2.8
1979 9 (-47) 62 15
1980 13 44 75 2.2
1981 19 48 94 3.1
1982 16 (-16) 110 2.7
1983 25 56 135 41
1984 28 12 163 46
1985 23 (-18) 186 3.8
1986 26 13 212 43
1987 33 27 245 55
1988 52 58 297 8.6
1989 63 21 360 105
1990 45 (-29) 405 75
1991 51 13 456 8.5
1992 45 (12) 501 75
1993 31 (-31) 532 5.1
1994 25 (-19) 557 41
1995 18 (-28) 575 3.0
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1996 28

56 603

4.6

TOTAL 603

603

100

SOURCE: Survey Results 1999

Column 3 in Table 3 shows that the number of appeal cases rit@lahohost alternately year by
year from 1976 up to 1985. From 1985 to 1989 there is a sustained increags fupnto 63
cases (See Fig 1). It is followed by a sustained fall ft@®1 to 1995 i.e. from 51 down to 18
cases. Fig 2 attempts to capture the fluctuations, enumeratedlumnc 3 of Table 3
diagrammatically, where it illustrates the sharpness aigdrom one year to the other based on
the previous year. The peaks and troughs that resulted mirmootekof developers and possibly

the ever-changing economic fortunes (to be explained later ipgbsage). The fluctuations also

FIG 1: NUMBER OF APPEAL CASES BY
SINGLE YEAR
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demonstrate the individuality of each year that the number of apjpealse year does not

necessarily influence the number of appeals in the next year.

Source: Thesis Research 2001

Fig 3 shows cumulatively that there is a gradual increase imiplg appeals from 1976 up to

1982. The gradual rise deepened between 1982 and 1985 becoming a rebgtidelycrease
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from 1986 to 1990 (as the monetary policy began to bite as explai@apier 5 (passage 5.6).

After 1991 the relatively steep rise tapers of.

The 5-year period table was prepared to reduce fluctuations mumhieer of cases coming before

the court and to determine sustained trends (See Table 4). The table

FIG 2: % CHANGE IN NO. OF APPEALS YEAR BY YEAR
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FIG 3: CUMULATIVE APPEALS CASES
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reveals that, the lodging of planning appeals per 5-year period peakexbbe2986 and 1990.
Fig. 4 is a diagrammatic representation of the rise in number of cased 2@btand a steady fall
to 1995. The 1986-1990 period accounts for 38% of the cases that were brooght itothe 20
years from 1976 to 1995. In the following period 1991 to 1995, there was fcaigindrop in
appeal cases. The least number of appeals was lodged in the pevieehE976 and 1980. What

may have influenced the trends outlined above?
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FIG 4: APPEAL CASES BY 5-YEAR PERIOD
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There are a number pbssible causes to the fluctuatianghe planning appeal cases statistics.
1978 to 1980 were politically very difficult years. They wereryeaf economic, social and
political uncertainties. The period coincides with the transitigo&lernment to Zimbabwe’s
independence in 1980. There may have been limited enthusiasm to emlbladelopment hence

a lull in appeals.

1979 is the year when the liberation war became very intensd ahilse same time a political
settlement was being negotiated by the UK and Zimbabwe.eMw&s a lot of uncertainty. On
the other hand 1989 is the year the economy bottomed up with every ecaspetthaving gone
wrong. Life was difficult too.

Net migration was high (See Appendix 8). Since migration waslyrdmswhites it meant existing
property was available for purchase or market demand was low C3®eStatistical Digest of
1985 says the movement of blacks started being recorded in 1981. of&dtefan be concluded

that the movement before then, was for the “haves” in the context of the historytatxue
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TABLE 4: COURT CASES BY 5-YEAR PERIODS: ADMINISTR ATIVE COURT

PERIOD (YEARS) NUMBER % OF TOTAL POPULATION
1976-80 75 13

1981-85 111 19

1986-90 219 38

1991-95 170 30

TOTAL 575 (exclude 1996) 100

SOURCE: Survey Results 1999

The five-year period was adopted to see whethee tivas an increase or decrease in the number e$ tadged
with the Administrative Court. It shows that thevas a significant increase up to 1990. Theredfienumbers
decreased.

Furthermore, after independence from 1980 to 1989, there are two nmiadmimor based on
percentage change of rates). Generally, the economy was expatdeepst up to 1986 before
price controls were introduced. Developers may have been encotoggedue their investment
plans because there was hope for good returns. However, in th88aseZimbabwe’s command
economy started to falter leading to economic hardships. Thefiateestment was reduced. On
the other hand LPAs came under sustained pressure to liberalssaridwegulations governing
development control, which Wekwete (1989) said were seen as a to#dicia The increase in
negative economic pressure is directly related to the risaitiof court settlement and lapsed
appeal cases, which is discussed further hereunder (See Tableg)re$sure from applicants to
get through subdivisions of land, for example, ties in with the obsenvittat during hard times
landlords may survive by increasing lesees or selling paneafland. It forced the government
in the early 1990s to introduce the Economic Structural Adjustmegté&dnme (ESAP) discussed
in Chapter Five passage 5.6 as a solution to the economic and pqliagahire the government
found itself in.

Unlike the other groups of years discussed immediately above 1988 to #9&leeced a
sustained high number of planning appeals year by year. Aartn for this could not be

found during a perusal of the Administrative Court files. Howeaeranalysis of data collected
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from City of Harare and subdivision applications in Mashonaland East Province thusisgudy
period corresponds with an increase in applications for planning peymissSubdivision
applications in the City of Harare increased from 125 in 1988 to 21@peiny1991 whilst special
consent applications increased from 84 to 116 and subdivision applicatiorsioiland East

increased from 21 to 32 over the

Source: Thesis Research 2001

FIG 5: APPEAL CASES AND BUILDING PLANS
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DOLLARS: Stands for value in Zimbabwe dollars iodlsands i.e. Z$'000.
CASES: Stands for planning appeal cases

PLANS: Stands for number of building plans thatevapproved.

same period. Also it may be because of the gradual econoniilcedeelated to policy changes
and the need for capital through selling land. The decline may bedlaiki& the light of
indigenisation discussed in Chapter Five passage 5.6, change in plattitudes, change in
policy outlined in passage 5.6, diversity of activity or pressure &x ggvelopment control from
partners in development. One has to study planning permission applicatida at LPAs to get
an idea of the reasons for the steady increase to 1989 and ey th 1996. Data at LPAs in
general is not readily available. The purposive sample frono€Hharare for special consent and
subdivision and Mash East subdivision applications is not enough to enalbbedvae a general
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conclusion. The figures are just indicative.

Planning appeal cases may be interpreted using number of building plans and buligir{&ea
Appendix 6). Building plans show a building value of Z$60m in 1976 going down to Z$46m and
Z$58m the following 2 years, respectively. It shoots up to Z$1400989 and Z$204m by 1982.
The building value dips in 1983 and 1984 before resuming a steady risd@@l1to The dip in
building value is related to the fall in the construction of Low Castdthg and Flats from 12000
units in 1979 to 1124 units in 1985 (See Fig 5 above). Most of these low-cost housing units were
implemented as council projects on council land. Generally, theneoapéanning permission
hassles with such type of housing delivery. The statisticsshlsw that the static trend in the
construction of High Cost Housing and Flats of around 250 units per gead 876 to 1984 picks

an upward trend in 1985. It increased from 1161 units in 1980 to 2737 units byl1886.be
argued that there is a positive relationship between the sustagnedse in planning appeals from
1985 to 1989 and the continuous increase in the number of High Cost Housingtamdt&lunder
construction between 1983 and 1990 (See Fig 5). The history of developmeand aont
Zimbabwe, discussed in Chapter Five, has shown that most planninggenrapplications
emanated from the High Cost and Low Density Residentiakdhean the Low Cost and High
Density Residential areas because the RTCP Act wadigelg@pplied by area. Furthermore,
the plots/stands in High Cost and Low-Density areas are crigateih subdivision (Section 40),
because the plots are privately owned. For this 1976 to 1996 periodstledaect relationship

(all increasing with time) between High Cost and Low Dersaysing and Flats, Building Value

and Number of Appeal Cases.

There is no clear-cut relationship between the number of appeals laddgede inflation graph
(See Fig 6) below (also see Appendix 6). However, one can dibertmere is a delayed effect
in that a rise in inflation is followed by a delayed fall ppeaal cases and vice versa. It may be
explained by the fact that the impact of high inflation to theetigpment industry is not

immediately felt.
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FIG. 6: APPEAL CASES AND INFLATION
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6.2.2 Pattern of Planning Appeals 1976-1996

An analysis of the appeal cases by province is revealed ie Ballimbabwe was once divided
into five (5) provinces, before the present eight (8) were deldni The number of provinces is
determined by central government mainly in the context of creafigent and effective

administrative units. Also the 8 were created in 1987 and thera wassition period of over 4
years. It means the provinces became fully functional about 15ig&atee study period. This
research makes use of the five provinces for ease of meéeend in line with the way records
were grouped. The Mashonaland Province accounts for 78% of all ceisestte period under

study, followed by

Matebeleland at 11% and Manicaland at 6%. The pattern seeitnset Wwith the distribution of
urban centres as well as smallholding townships and the comnfaroms (see passage 5.4 in
Chapter Five on history of development control above). Harare (ghdm@land) has an added
advantage in that the Administrative Court is located in Hardweravinteraction between the
court, the appellants and the respondents is easy.
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In general, the lodging of planning appeals reveals a certagripathere the largest number of
appeals in all provinces is in the urban areas (See Table Sharldwest number is in the
communal lands. Commercial farms form the middle tier. Thematif planning appeals is
directly related to the density of urban settlement and distributfocommercial farms.
Historically, those on titled land, e.g. Vumba area in Mutare ibisand the Kensington area in
Bulawayo, benefited more from the RTCP Act than those on commandl in terms of
development control practices.

The emerging pattern of planning appeals can be discussed undatdigers which are urban
areas, peri-urban areas, commercial farming areas, comrarggd and tourist areas. These
groupings are discussed in the context of what predominant appealhgreuch a pattern and
how it happened? In thiest category, planning appeals are concentrated in urban areas e.g.
Mutare, Harare and Bulawayo. Urban areas experience a lot of Section#8(&tons. These
centres are economic hubs where different land uses compete der spae pursuing of profit
from industrial and commercial activity is a driving force in fle¢ting up of business. Because
urban areas are a microcosm of the state, they also expeapgreas based on Sections 26(1) and
40. Ordinary planning permission applications are for all varioussaf land use. Similarly,
applications for subdivision for residential, industrial or commergiaposes are submitted.
Section 49, change of reservation, appeals as shown in Table Bhast @perienced exclusively
in urban settlements. Land reservations generally are the prodwetisshe plans which by design
cover urban and peri-urban areas the idea being to rationaliseetio¢ the invaluable land. In
such a competitive environment the possibility of challenging an unfableutLPA decision is
high.

Peri-urban areas, theecondcategory, are zones of transition from urban to rural. Major peri-
urban areas in Table 5 are Goromonzi, Harare incorporating Hacah and Harare West,
Bulawayo environs, Mutare and Gweru. This zone is characterised mgiShchons 26(3) and

40 applications. Special consent (Section 26(3)) is needed becastee ptans, schemes and
LDPs covering the peri-urban areas produced fixed zones but in sm®e they specifically

propose that planning permission applications be processed through spesent. Peri-urban
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areas are also characterised by high demand for plots/standsdéuay are cheap compared to
those in town. They are the belts where peri-urban townships aredguidventydales in Harare
and Daylesford in Gweru (See Appendix 10). As a result theadas of subdivision activity
(Section 40) in peri-urban areas for residential/smallholding, iveRagriculture, second homes
and a host of tertiary industries such as Truckers Inn, Towdgds and Recreational Facilities.
The policy on controlled peri-urban settlements partly accounts focléaely defined urban
boundaries since it stemmed urban sprawl through zoning of land useserifare, this policy
saw to it that the ministry responsible for roads is spedyioa¢ntioned in the RTCP Act to ensure

that road services in peri-urban areas are reasonable.

Commercial farms form ththird category. Commercial farming was encouraged through the
protection of commercial farmland. This was achieved by discoygaginecessary subdivision
or the setting up of non-farming activities as discussed under passage 5.4.8 @r ElaptThis
policy meant loss of economic opportunities for some in the businesswotpwhich was
fought against through the Administrative Court. Districts doméhéate commercial farming
areas such as Goromonzi, Nyanga and Marondera are predominant ectien 30 i.e.
subdivision and consolidation applications (See Tables 5 & 6). Ranchhlemtise Midlands and
parts of Masvingo and Matebeleland are sparsely populated andytieeiof farming does not
encourage fragmentation of land from an economic point of view. TiMByisn Tables 5 and 6
the two provinces do not feature much on subdivisions in the commercrahdpareas. The
importance of protecting the farm environment was strengtheni legtablishment of Intensive
Conservation Area Committees (ICAs), which are still operatitm#lis day. At the end of the
day the policy encouraging large scale commercial farming and estateganade Zimbabwe a
leading international agricultural producer of quality farm produEeom this perspective the
minister of agriculture has been and is an important partner iprdeessing of subdivision

applications.

In the fourth category, communal lands like Gutu, Buhera and Makoni appear maingy und
Section 26(1) ordinary and preliminary planning permission applicatitms.is explained by the
land tenure system (See Chapter Two) where no title to laatloised. Land is leased in

perpetuity with little conditions for trading, therefore, the moslisatd form of planning
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permission is for ordinary development through Section 26(1). Itsis explained by the
administrative framework (See passage 5.4) District Commissi¢D€r) administered a portion
of the RTCP Act up to 1982. Authority was shifted from the DC to the newly constitigaeDi
Councils who became LPAs on matters of development control, and tleerefmonsible for
Section 26(1).

In the fifth and final category, tourism, tourist areas (TabkhByv an irregular pattern. This may
be explained by the varied nature of tourism in given areas. st@rdas and areas of scenic
beauty such as Nyanga, Chimanimani, Kariba and Victoria Eafisrience varied demand for
plots and related developments which can be provided through subdiviemiigBle 5 and Fig
9 The Map of Zimbabwe). Nyanga is a commercial farming ave&h ties in with the comments
made under commercial farms subdivision appeals out of Section 40 are relatiel There is
demand too for second/company homes in these areas of scenic ble@htyjust like in peri-
urban areas, could be delivered through Section 26(3) special consention 36(1) ordinary
applications for planning permission. In Nyanga and Mutare, for exanvplere lodges and
chalets are two of the forms of tourist accommodation in addititretdemand for second homes
or company houses, special consent applications (Section 26(3)) canpleobdivision
applications. Kariba Town being an urban tourist centre on the shdrakeoKariba and within

a national park is under pressure to provide tourist services. THisgm@mounts for the Section
26(3) appeals. The distinctiveness of this tourism category is @¢dppthe involvement of the
Ministry of Environment and Tourism as a partner to the MinisfeLocal Government in

development control.
The pattern of planning appeals can also be commented upon frongteefutilisation of the

various sections of the RTCP Act. The first group is of agpeated on the RTCP Act sections

that create the statutory framework for development i.e. Sections 14 and 17.
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TABLE 5: COURT CASES BY PLACE OF ORIGIN BY SECTION OF RTCP ACT

PROVINCE DISTRICT 19 | 26 26 29 | 30 | 31| 32 35| 40| 49| 50 RD PER N TC NP NS SUM %
Q 16

MASVINGO Chiredzi - -- - - - -- -- - 1 - - |- 1 - 1 -- -- 3 0.50
Gutu - 1 - - - - - - - - 1 - - - - - |- 2 0.33
Masvingo (Urban) - 1 2 -- - - - - 3 1 -- -- - |1 - - -- 8 1.33
Mwenezi - -- - -- -- -- -- - 1 - - - - - — | - - 1 0.17
Ndanga - | - - - -] -1 - -1 2 -1 -1 - - - - |- = 2 | 033
SUBTOTAL - 2 2 -- -- - - - 7 1 1 -- 1 1 1 - -] 16 2.66

MANICALAND Buhera - 1 - - -- - -- -- -- - — | - - - - - - 1 017
Chimanimani -- 1 -- -- -- - - -- - - -- -- - -- - - - 1 0.17
Chipinge i - - | -1 -] - - 2 -1 -1 - - - |- 1= 1- 2 | 033
Makoni - 1 1 - - - | - - 1 -- -- -- - - — | -1 - 3 0.50
Mutare (Urban) - 7 8 -- -- - 2 - 2 1 - 1 - s - - 21 | 3.48
Nyanga (Tourist) - 1 - - - - 1 - 4 - - -1 --14 - - - 10 1.66
SUBTOTAL - 11 9 - - - 3 - 9 1 -- 1 - 4 -- -1 - 38 6.31

MASHONALAND | Banket -- -- - -- -- -- - - - I S - 1 - - - 1 0.17
Bindura - -- - -- -- -- -- - 1 -- - - - - — | - - 1 0.17
Chegutu -- - -- - - -- -- -- 3 - -- -- - - — | - - 3 0.50
Glendale -- -- -- - -- -- 1 -- -- 1 -- - - - — | - - 2 0.33
Goromonzi (Peri-urban 40km) - 3 3 - -- - 5 -- 15 -- -- -- -- 3 -- 2 -- 31 5.14
Harare (Urban/Peri-Urban 40km 6 64 120 1 1 B35 14 -- 3 3 43 5 -- -- 404/  67.00]
Kadoma -- - -- - - -- -- -- 1 - - - - - — | - - 1 0.17
Kariba (Tourist) - 3 1 - - - - - 1 - - - -- - - - - 5 0.83
Makonde -- - -- - -- -- -- -- 1 - - - - -- — | - - 1 0.17
Marondera - 1 1 - - -- -- - 4 - - - - - N - - 6 1.00
Mazowe - - - -- -- - - -- 3 - - - - 1 — | - - 4 0.66
Mutoko - - -- - - -- - - 1 - - - - - R - 1 017
Mt O N S R e O P — - - 1017
Norton - - 1 -- -- -- -- - -- -- - -- -- - — | - - 1 0.17
Nyaminyami - -- 1 - - -- -- -- - - - - - - - - - 1 0.17
Ruwa (Peri-urban) - 2 1 - - - - - - - - il 2 - - - 5 0.83
Shamva -- - -- -- -- - - -- 1 - - - - 1 RN R 2 0.83
SUBTOTAL 6 73 128 | 2 1 1 110| 3 6 15 - 3 3 52 5 4 - 1 470 | 77.98

MIDLANDS Gweru (Urban) -- 3 -- -- -- -- -- - 2 1] -- |- - - - - - 6 1.00
Kwekwe - -- - -- -- -- -- - 1 - - - - - — | - - 1 0.17
Shurugwi - - - - -- - 1 - - - - - - - I - 1 017
SUBTOTAL -- 3 - -- -- - 1 - 3 1 - - - - - - - 8 1.34

MATABELELAND | Beitbridge - - -- -- - -- -- -- - | - - - - 1 - - - 1 0.17
Bulawayo (Urban) -- 20 8 -- -- -- 9 -- 4 1 -- 1 - |10 3 -- -- 56 9.29
Bulilimamangwe - - -- - -- -- - -- 1 - -- - | - - - - - 1 0.17
Gwanda -- - -- -- - -- -- -- 1 - -- - - 2 - - - 3 0.50
Lupane i - el e e - 1 - -1 - - - - T- 1 0.17
Matobo (Tourist) - -- - - - - - - 2 - —- | -- - - - - - 2 0.33
Umzingane -- - -- -- -- - - -- - - -- - - 2 - - - 2 0.33
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Vic. Falls (Tourist) - | - - -] -] -] - -] 1 1] --]- - - - [ ] - 2 0.33
SUBTOTAL - 20 8 - - - 9 - 10| 2 - 1 - 15 3] --|[ - 68 11.29
Not Specified Not Specified 3 3 0.50
ALL PROVINCES | GRANT TOTAL 6 [ 109 [ 147 ] 2 ] 2] 1] 123] 3] 9o 2d 1] 5] 4] 779 ] 2 B 6p3 10
SOURCE: Survey Results 1999
RDS For Roads PER Permit Condition N/C for Not Clear  TC Title Condition NP for not Planning Issue NS for Not Specified
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The second group is on sections that release land for developmentii@s$sé40 and 49 whilst
sections that allow development of land i.e. Sections 26(1) and 26(3)Herthitd group. The
fourth group, Sections 30 and 31, encourages the protection of the environnferalbn&ection

32 is used to enforce LPA decisions or operative statutory framework (See).able

TABLE 6: CLASSIFICATION OF THE APPPEAL CASES BY SEC TIONS OF THE REGIONAL TOWN
AND COUNTRY PLANNING ACT BY PROVINCE

PROVINCE MANICA MASVI- MASHO- MID- MATABE- NO. OF | DETER- DETER-
LAND NGO NALAND LANDS LELAND | cASES | MINED MINED
SECTION No | Det| No | Det| No | Det| No| Det| No| Det| toTAL TOTAL AS %
Section 19 0 0 0 0 6 4 0 0 ( q 6 4 67
Section 26 | 11 0 2 0 73 29 3 0 2( 4 109 33 30
@
Section26 | 9 4 2 0| 128 80 0 0 8 2 147 86 59
3
Section 29 0 0 0 0 2 2 0 0 [t (0 2 2 100
Section 30 0 0 0 0 1 0 0 ( q 1 100
Section 31 0 0 0 0 1 0 Qg 0 ( q 1 0 0
Section 32 3 2 0 0 11( 30 ] (0 !] 3 123 35 28
Section 35 0 0 0 0 3 1 0 0 [t (0 3 1 33
Section 40 9 0 7 3 66 35 3 0 10 4 95 42 44
Section 49 1 0 1 0 15 ] 1 2 1 20 9 45
Section 50 0 0 1 1 0 0 0 0 ( q 1 1 100
Roads 1 0 0 0 3 2 0 0 1 1 5 3 60
Permit 0 0 1 1 3 0 0 0 0 0 4 1 25
Condition
Not Clear 4 0 1 0 52 6 0 0 15 0 72 6 8
Title 0 0 1 1 5 2 0 0 3 0 9 6 67
Condition
Not 0 0 0 0 2 0 0 0 0 0 2 2 0
Planning
Not 3 3 0 0
Specific
Total 38 6 16| 6 470 | 199 | 8 1 68 | 18 603 230 38

SOURCE: Survey Results 1999
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Key To Table 6
THE NOTES BELOW ARE AN ELABORATION OF THE ABRIDEBEW-COLLUMN HEADINGS IN TABLE 6F.
No means Number of appeal cases in a given province

Det means appeal cases determined out oNthetated

Roads relates to vesting of roads, closure and redg@veémnt of an area

Permit condition: an appeal against a condition inserted in thenjger

Not clear: it is not clear what happened to the cases

Not planning: the Administrative Court did not have powers éauihthe appeal

Not specific there is no information about the case to allo@aningful classification

Title condition: a condition to be removed from the title deed

Using absolute values of Cases by RTCP Act sections by Peoamanalysis was carried out to
see which sections raised the most appeals (See Table 6). This res8ketlons 26(3), special
consent and 32, enforcement orders, raising the most. The highest ofiaygeal cases lodged
with the Administrative Court was on Section 26(3) with 147 cases Wids followed by Section
32 with 123 cases; Section 26(1), normal and preliminary planning ggsmespplications with
109 cases and Section 40, subdivision and consolidation with 95 cases amad &®etith 20

cases just to mention the significant sections in terms of this study.

Unlike in the paragraph above where the number of appeals lodgegpaessed in absolute
values, the number of cases determined is expressed as percem&ggsde comparison as the
passage develops. Referring to Table 6 and focusing on the more conusedRTCP Act
sections, Section 26(3) which is for special consent has a 59% determinationlneeoddby the
courts). Section 49 for change of reservation shows 45% against 44e¢cfionS10 (subdivision
and consolidation) and Section 26(1) for normal and preliminary applicatitins30% of the

cases determined.

It can be argued that Sections 14 andfitst,group,raise very few appeal cases possibly because
they allow discourse among stakeholders. This participatory appitbacigh limited, reduces
the need to appeal. During this period under study, Section 19 appaakstieg from Section 17

were made in Harare only. All the appeals were from theihigime areas. Historically, people
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in the high income areas have been exposed to planning for a longptimpared to those in the
low income areas. In fact the RTCP Act did not apply to the tmerme areas until 1982. The

high-income people have strong views about what their neighbourhood should look like.

Six appeals were lodged for master and local plans (Sectionsl®5 ®able 6), all from Harare.
It is important to note that as discussed in Chapter Five paSsageost LPAs operate without
forward plans. Schemes that are in operation in such towns a® Hanéawayo, Kwekwe and
Marondera were prepared before 1976. Although the Regional Town and Celamnyng Act
No. 22 of 1976 (RTCP Act) eased the procedural requirements for preparing staiutmwrk
for spatial planning, one can tick off LPAs which have ventured into preparing forwasdthé
became operative between 1976 and 1996 on the fingers of one hand egy. Bldeavayo and
Masvingo. Such little activity in producing statutory forward plaresy explain the few appeal
cases. Since they are all from Harare, the other reasprbenBlarare’s primacy in relation to
other towns and settlements, the pressure for residential and iamdasil as exemplified by the
Lochnivar LDP appeal case. LDP appeals have a high rate of determination of @fZeltbey
affect the “haves”. In terms of literature review in Chagténe propertied value the right to use
their property as they so wish. So they are keen to know whattmnfatl in and argue for better

value where possible.

Appeals in Sections 40 and 4@cond groupare moderate in number (in the context of all appeals
tabulated in Table 5) because land for development can be made available by tiheestiais of
Section 43 of the RTCP Act or by Council (LA) in terms of #ecP05 of the Urban Councils
Act. Layout plans prepared under these two sections cater formafl of land use i.e. residential,
commercial, industrial, institutional etc. Section 40 is used to suledprivate owned land and
that is why it is predominant in commercial farming and pdsan areas. In urban areas Section
40 is overshadowed by others e.g. Section 26(3) because the creakierright sized stands is

done mostly through layout plans thereby reducing the need for subdivision applications
On the other hand, Section 49 is used to change reservation of landdtmpdeent other than

what it was zoned for. The reservation normally would have beda ma scheme, master plan,

LDP or during the creation of a smallholding township. Since, asigied in Chapter Five
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passage 5.4.7, very few areas are covered by statutory documeestepe for utilising section 49
is limited hence its use is mostly in urban areas whe@stg documents have been put in place.
The need for change of reservation is also prompted by a higbf déselopment and pressure

for the release of more land for uses not catered for in the plan.

In Sections 26(1) and 26(3fhird group, permission for physical development is sought by
developers. The land on which that development is to take plpeetig governed by sections
14, 17 and 49. Because Zimbabwe’s development control system is bassdngnsamilar to
that of Germany or the USA unlike the discretionary systemeotUK or New Zealand, discussed
in Chapter 2 passage 2.6.1, land use is specified and procedures anceprimcgss planning
permission are given. The dominance of appeals in terms of Se2€()sand 26(3) signifies
their importance to developers. These sections are frequently usatbdhey concern the last
steps in the planning process where the developer makes or lo€astitis score the resolve to
appeal at this stage is relatively high at 42% of all appeals.

Under the sections on schemes and the setting up of LPAs, Chapté&sancReased in number
from 10 to 30 and later 80 over a period of 70 years. It is onlwafeas that are covered by
schemes or master plans. In such circumstances planning pemaijgglications are lodged under
Section 26(1).

Sections 30 and 3Xpurth group,which deal with the preservation of buildings and trees,
respectively, raised a few appeal cases i.e. one each.

Government policy and the law are such that if one cuts tseefidn 31) the person should be
arrested and charged. The application of the RTCP Act is nmetbiere is a faster way of dealing

with tree preservation.

Section 32fifth group, for Enforcement Orders is used regularly because of econonsgupes
to develop quickly. With an appeal caseload of 123 cases it is sec8edtion 26(3). Out of
ignorance or knowingly developers put up development without planning pemmnisgy to fall

foul of planning law. Local planning authorities stay vigilant becaheg need money from
development application fees as well as to protect the existiogenies from chaotic

development.

131



Joel Chaeruka MPhil

The strictness with which development control has been implemertegsisome prospective
developers with no option but to break the law in the hope that thegetid reprieve from the

LPA and get a permit through the back door.

Developers for Section 26(3) and 32 are those who are determined topdevehe basis of need

or have already developed illegally and would like to defend their investment.

The high determination rate of 59% for special consent applicasandicative of the need for
the proposed developments and what developers think. On the other handh théHhdgawal
rate of appeals against enforcement orders, with only 28% beindy kleanonstrates the correct
interpretation of the laws and regulations by the LPAs. Thesin@s are in line with UK
findings. With a 67% determination rate for Section 19 it would appkgctors saw them
through. The way master and local plans are prepared, involving the, puleltms fewer

objections.

In dealing with the percentage rates in appeal cases thaaeteatly heard in the court one notices
that there is no clear-cut relationship between the absolute nundasesfand percentage of cases

determined. This can be attributed to demand, need and policy.

The terms “permit condition” and “title condition” are brought abowt thuthe way the 1945
Town and Country Act and the 1976 RTCP Act were drafted.

6.2.3 Propensity to Appeal

The 603 cases were grouped by the “type of decision made” orcaseh Nine (9) categories
were drawn up (See Tables 7 & 8). They show that 19% of the appeaks
granted/allowed/upheld and another 19% were refused/not allowed. Véssug a total of 230
cases or 38% of the appeal cases as having been “determirtbd’dourts. The other categories
worth noting are cases that lapsed, 44 (7%); cases that were withdrawn, 196n83#ges that
are not clear what happened, 109 (18%). Generally, it medns 603 cases 60% percent fell by
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the wayside for one reason or another before being heard bghi@iétrative Court. An attempt

is made to explain the 60% withdrawal of cases before a hearing.

TABLE 7: TYPE OF DECISION IN ANY PARTICULAR YEAR

YEAR GRANT | REFUSE POST| SETTLE SUPH LAPSE  WITH NOT/CL N&| TOTAL
1976 5 4 0 0 0 0 7 0 0 16
1977 5 7 0 1 1 1 5 0 0 20
1978 4 4 0 0 1 0 8 0 0 17
1979 1 2 0 1 0 0 5 0 0 9
1980 4 4 0 1 0 0 4 0 0 13
1981 3 5 0 1 0 1 7 2 0 19
1982 3 6 0 1 0 2 4 0 0 16
1983 6 3 0 0 0 3 13 0 0 25
1984 4 7 1 0 0 4 11 1 0 28
1985 2 8 0 0 0 0 13 0 0 23
1986 4 4 0 1 0 1 15 1 0 26
1987 4 4 2 1 0 1 18 2 1 33
1988 10 10 3 0 0 10 15 4 0 52
1989 14 14 1 0 0 8 16 9 1 63
1990 3 9 0 0 0 6 18 9 0 45
1991 12 10 0 0 0 1 11 17 0 51
1992 9 5 1 2 0 2 11 15 0 45
1993 6 4 0 1 0 1 5 14 0 31
1994 3 2 0 0 0 1 4 15 0 25
1995 7 0 0 0 0 0 0 11 0 18
1996 6 3 1 1 0 2 6 9 0 28
TOTAL 115 115 9 11 2 44 196 109 2 603

SOURCE: Survey Results 1999

KEY TO TABLE 8

Grant -Appeal Granted Refuse -Appeal Refused

Post -Case Postponed Sine Die Settle -Out oftGmitlement

Supp  -Supplementary Order

Lapse

133

-Case Lapsed




Joel Chaeruka MPhil

With  -Case Withdrawn Not/ClI -Decision Not Clear
N/Plg -Not a planning issue

Case “Withdrawal” and “Not Clear” Columns Table 7

The number of cases that were withdrawn is very large at 196 608afe. 33%. It makes one
inquisitive as to why an applicant would lodge an appeal and weeks or monthstladeawithe
appeal. Under propensity to appeal it was established that for all planning appeals 1@ &t 13 fa
the Administrative Court. This statistic compared to the other that 1 in 3 &draviin (Table 7)
makes it imperative to account for this high withdrawal/failate. Some of the reasons for this

are outlined below.

@) In three cases the applicants realised that the appeal dithveta chance. In these
situations they withdrew. For example, case number T1462, Sunride&g (Pvt) Ltd Vs. City
of Salisbury, February 1979, an Enforcement Order was served on atpriopbtalbereign
Township 2, Harare. In this case there was an illegal occupat@mmwifding. It had plenty of
graffiti and evidence of vandalism. The City Council wanteiolished, but the Appellant did
not. The matter was brought to court but appellant admitted thad me®tdhave enough funds to

renovate the building. He, therefore, withdrew the case.

(b) There is a case where the owner/applicant died before sken@es concluded. Those who
inherited the property shelved the application. This happened on an aypgiaat the refusal to
subdivide Observatory Farm in the Mt Hampden area. When the ownmkgrtlé children
withdrew the case.

TABLE 8: HOW EACH CASE WAS FINALISED: DECISION

TYPE OF DECISION NUMBER OF APPEAL CASES$ % OF TOTROPULATION
Appeal Granted 115 19.1
Appeal Refused 115 19.1
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Case Postponed Sine Die 9 15
Out of Court Settlement 11 1.8
Supplementary Order 2 0.3
Case Lapsed 44 7.3
Case Withdrawn 196 325
Not Clear What Happened 109 18.1
High Court/Not Planning 2 0.3
TOTAL 603 100

SOURCE: Survey Results 1999
Cases in the roMot Clear What Happeneslere certainly not determined.
Please note that in some cases the decision sategorically stated but the paper has tried ahma@ossible to

outline it as given in the record books withoutnpiretations.

(c) The majority of the 196 just withdrew the court action but didgnet any reasons. Others
adopted an attitude of resignation. This attitude may be relaladding of court cases as well.
This may be explained by the propensity to appeal — a guiaeachfter the applicant had
examined the decision closely he would find that there was nothipgpéabagainst and withdrew
the court case. This may also be linked to the argument statent gathe literature review
(Chapter 2) that the 28 days within which to note an appeal may b&htobto allow for a
comprehensive decision on the part of the applicant. The followingegat is seen in 31
withdrawal letters, “Please note that after reconsideratmhave withdrawn our appeal”’. They

never explained what had been reconsidered.

(d) The Respondent saw that the chances of winning the case imereFsr example, Case
Number T1475, in Meadows Farm (Pvt) Ltd versus Bromley Ruwa CounttiMat D J Cooper,
1981. Mr Cooper applied for permission to build a church on the RemainitemtExf
Mashonganyika in Goromonzi District. A neighbour objected but the Clognacited a permit.
The neighbour lodged an appeal with the court against the grantingeofmét. But on second
thoughts Mr D J Cooper withdrew his respondent’s case. The follagiag extract from the

agreement “...on the basis that the parties all agree that thegspectively bear their costs (save
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for contribution by the additional respondent) and will take effethemlate which we are able to

file this letter on behalf of appellant.” The church was not built.

(e) Court actions are also withdrawn if new schemes or loval@@nent plans or master plans

or draft national and regional policies offer an opportunity to redutmdisame application and

gain approval. It may be delayed but less expensive and willvachvleat the court action may

have been intended for. This is best illustrated by the cd&selolm Farm versus the Minister

of Local Government, Rural and Urban Development. The owners of Riseholm had been refused
a subdivision application. They lodged an appeal but when it becamehee#dre Goromonzi

Rural Master Plan and the Arcturus Local Development Planiia under preparation would

allow the proposed subdivision the case was withdrawn.

(f) Out of court settlement: In situations where out of cowstusions took place, for example
with regard to an onerous condition, once this is removed or a permoti§ed or refusal notice
is reversed and a permitissued, a court case may be withdfawexample, in the matter between
the owner of Elphida and the Minister of Local Government, on a subdivipicaion for
Elphida and Subdivision A of Lichfield of Willsden Farm, it was witwin because he was issued
a permit through a ministerial directive citing nationakrest. Initially, the application for a

permit had been refused because the resultant properties were not agligwitble.

(9) An application was lodged in terms of section 49(3) with the&iHarare to change an open

space on Subdivision J and Subdivision 61 of Helensvale Township to resiganpases and
subdivide the land into residential stands. The residents of thelgezted to this. Council in

the beginning did not bother to adequately answer most of the objectocgrns. The main area

of disagreement was the non-disclosure by council of the minimumrouN@ilue and the fact

that a proposed 15m road was being superimposed on a narrow exiatrggrvitude that could

not accommodate the 15m road. When the case, T1940, was at the court the council then met the
objectors. After the meeting, council withdrew on 11 February 1994 when the case tagrset

for 17 February and declared a no contest. The proposed change of wddintion was

abandoned.
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(h) Relatives of the owner/applicant, mostly children, or businesxiases may have a different
view. They brought pressure to bear on the applicant to abandon tieaudiimplement other

ideas. This happened in the Goromonzi area.

() In some cases court action has been withdrawn because devedspérsitted the application
taking in to account the planning aspects pointed out when it wagdef$iey re-designed the

proposed activity and altered the business proposals.

In Table 7 there are 109 cases under the column “not clear” whaemed. In the Administrative
Court register, files at the Department of Physical Pleppand files at the National Archives the
form of decision made on these cases could have been withdrawd, ksgttled outside the court
or postponed sine die. It is worth noting that the high number of caskes “not clear” what
happened between 1991 and 1996 corresponds with a low number of cases thdit, tlagse
“granted” or “refused”. One may conclude that on these cases that are “notlw¢drappened”
developers may have continued with whatever form of development theyewgaged in. This
is so because with the introduction of ESAP and the indigenisation pf{dcessssed in Chapter
Five) LPAs were put under pressure to relax development controtadeMelopment take place

even outside the set parameters.

Examples of Propensity to Appeal

It is admitted that Table 5 above would have been more meaningful lcaptured the total
number of planning permission applications by district. The propydnsappeal can be calculated
by dividing the relevant total number of planning permission apmitay the corresponding
total number of appeals lodged. Or the total number of appeals dividéa bgtal number of
refused appeals. However, data on the number of planning permaggibbications in LPAS is
incomplete or is not reliable. The reasons are (From Boards ofri&sgand Audit Reports on
LAS):-
a) LPA boundaries have not been constant. Under the history of developorérol in
Chapter Five, it has been pointed out that LPAs in the 1960s were 10, imgtes30 and
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later to over 100 in 1985. In 1993 they were reduced to 80 after thgaamadion of
District Councils and Rural Councils.

b) Some LPAs do not have established file registry systems leading to powistec

C) The high turn over of staff in the LAs has meant lack of consistency.

d) LPAs’ desire not to have up to date records on planning permigspicaions is also

related to manipulations to favour certain applicants.

Three scenarios on propensity to appeal are given béloatly, the general propensity to appeal

can be expressed as:

Total Number of Planning Appeals 1976-1996 603 = 13 or13
Total Number of Appeals Unsuccessful 1976-1996 477 1 10

Ten in thirteen fail.

Secondly propensity to appeal is dealt with comparatively by using fegguirem the
Administrative Court on RTCP Act sections 26(1), 26(3), 40 and 49 coud&ywihe sections

relate to planning permission appeals which are the subject of the sample study.

Total Section 26(1) Planning Permission Appeals = 109 =__ 1,3 or13
Total Section 26(1) Appeals Unsuccessful 87 1 10

Ten in 13 fail.

Total Section 26(3) Planning Permission Appeals = 147 =__ 14 orl4
Total Section 26(3) Appeals Unsuccessful 107 1 10

Ten in fourteen fail.

Total Section 40 Planning Permission Appeals = 95 = 14 orl4
Total Section 40 Appeals Unsuccessful 66 1 10
Ten in 14 fail.

Total Section 49 Planning Permission Appeals = 20 = 13 _orl3
Total Section 49 Appeals Unsuccessful 16 1 10
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Ten in thirteen fail.

Total Sections 26(1&3), 40, 49 Planning Permission Appeals = 371 =13 orl13
Total Section 26(1&3), 40, 49 Appeals Unsuccessful 276 1 10

Ten in thirteen fail at appeal.

Third and lastly the propensity to appeal is dealt with through the case studyamreHCity
Council.
a) On subdivisions Harare City:

Total Planning Permission Applications = 2000 = 57

Total Planning Permission Appeals 35 1

One out of fifty seven LPA decisions are appealed against.

The propensity to appeal is based on calculations on Sections 26(1), Q&8¢ 49 of the RTCP
Act is distorted by the number of cases which are “not cleadt happened to them and “not
specified” as seen in Table 7. The four sections were singledralgtthiled analysis because the
study focuses on planning permission applications. The aimskdw which section succeed
more than the others on appeal to the Administrative Court (See 9@abkenalysis by section
shows that Section 26(1) appeals succeed more compared to Sectjora26€3 It is because of
the special consideration aspect.

Determined Cases

This Part One of the analysis focused on the general chastcseof the appeal cases. The
research paper narrows in on determined cases which are 230 in nuhhieismall passage
briefly deals with the determined cases in preparation for Part Two of thsiarcddapter.
Focusing on the determined cases, 230 of them, the most successftdd/gtbowed) appeals

were the applications for subdivision and consolidations, Section 40, witmésebeing granted
being 8% higher than they refused (See Tables 8 & 9). Theyfoloeed by Section 26(1),
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application for a normal planning permit with a 3% margin for gchatsove the refused. The
most unsuccessful cases were the enforcement orders, SectioritBthemefused being 7%

higher than the allowed. They were followed by the special coappetls, Section 26(3), with
3%. In simple terms it means that Section 26(3) and Section 32 syhaelaa greater chance of
failing. They fail because special consent, Section 26(3), is feelamnents that are not
ordinarily allowed in the zone. For it to be allowed one has to provke 18estion 32 enforcement
orders are issued against development done illegally. Such develapmeneéasily regularised

since it may have been done knowing that it would not get planning permission.

TABLE 9: FOCUS ON APPEAL CASES THAT WERE GRANTED OR REFUSED BY THE
ADMINISTRATIVE COURT

TYPE OF CASE CASES CASES CASES CASES
GRANTED REFUSED GRANTED % | REFUSED %
(NUMBERS) | (NUMBERS)
Section 19/Supplementary Order 2 2 0.87 0.87
Section 26 (1) 22 11 9.58 4.78
Section 26 (3) 40 46 17.39 20.00
Section 29 2 0 0.87 0
Section 30 0 1 0 0.43
Section 31 0 0 0 0
Section 32 10 25 4.35 0.8¥
Section 36 1 0 0.43 0
Section 40 29 13 12.61 5.65
Section 49 4 5 1.74 2.17
Roads 1 2 0.43 870.
Permit Conditions 1 0 D4 0
Not Clear 1 5 0.43 2.17
Title Conditions 2 4 0.87 1.74
Section 50 0 1 0 0.43
TOTAL 115 115 50 50
TOTAL 230 100

SOURCE: Survey Results 1999
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Refer to Table 6 for Key to Table 9

In the Mashonaland Province the level of determined cases wawitiigh2 out of 100 of cases
being determined (heard in court) whilst Midlands had the lea$t %8t out of 100 being
determined. As discussed elsewhere above, Mashonaland has the adwdnitaying the

Administrative Court in its area thereby being easily accessiblpa@u to other provinces.

6.2.4 Conclusion on Part One of Chapter Six

The statistical analysis of the planning appeals population has shatthe intensity of planning
appeals is closely related to urban settlements of high activity likedj&alawayo and Mutare.
It also revealed that planning appeals from rural areas enrapnatly from peri-urban and large-
scale commercial farming areas. Because of that, planahing appeals are concentrated around

Harare, Bulawayo, Mutare and Gweru.

There is a 50-50 balance in the number of cases determined haeinglismissed or upheld.
According to the English Best Planning Practice code less thanofQfe planning appeals
brought before the court should be upheld. But one may argue thanifirtitger of withdrawn
cases is included, which equal the number of cases determinededbethan a quarter of the
appeal cases succeeded (or were upheld). The LPAs therefore, made theleois®mns.

On trend, the number of cases brought before the court has decreaseti9fl. General
statements have been made by those involved in development and develaptrehtlat the
number of planning court cases has been on the increase. This is only true up to 1989.

An observation is that appeals are in low density and commerdiairial areas mostly if not

only. This can be explained by the level of affluence and theegaents cherish the environment
in relation to poverty stricken high density areas.
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PART TWO (Chapter Six)

6.3 THE ASPECT OF DELAY AND RELATED CHARACTERISTICS OF THE
SAMPLED PLANNING PERMISSION APPEAL CASES

Part Two of this Chapter focuses on how the planning permission apmgalprocessed. The
study looks at planning permission appeals in a holistic approach ipaciowgp the statutory
process and set deadlines with the actual process as documemtedaurt files and registers.
The issue of time taken to process the appeals is analydemmmented upon. Time is of essence
in the processing of planning permission applications and planninggsesmappeals. Because
of the evaluation aspect of the study, it is necessary to undetstanchuch time those appeal
cases took at the planning permission application stage as rdgarggional sample of 74 cases.
It is in this vein that a case study of planning permission agjalits in Harare was undertaken to
enhance the commentary on the appeal cases. The aim here is te tddsasdy problem i.e. to
investigate, explain and comment bearing in mind the objective whitdsshe need “to ascertain
whether delays occur in the exercise of development control” (Ch@pterpassage 1.2.4). Part
Three of this chapter will relate the delay time period to atdis of change in development costs

or lost earnings.

6.3.1 Analysis of Time Taken to Process Planning Permission ApplicationschBetermine
the Planning Permission Appeal¢The Sample of 74 Cases)

This passage provides explanatory remarks to the whole of ParofT@lwapter Six. It sets out
the statutory time periods within which LPAs are expected to gsopéanning permission
applications and appeals giving the basis for comparative sissalyth actual time periods in
practice. The data analysis that is done under this Part Two takes cogoistéuectact that:

» A Section 26(1) ordinary planning permission application should take 92 déys@months

to finalise.
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* A Section 26(3) special consent application should take 92 days or three months to finalise

» A Section 40 subdivision and consolidation application should take four months orys22 da
to finalise.

* A Section 49 change of reservation application should take four montihe foPA to decide
(has no clear statutorily defined time limit within which it should be processed.

* This Part Two analyses the sample of 74 appeal cases. Thessaagldrawn up using
stratified and random systematic sampling as discussed in CRapiempassage 4.5. In that
passage, 4.5, Tables 1 and 2 show how the representative sample kexkoubito yield 17
cases under Section 26(1), 35 under Section 26(3), 18 under Section 40 and 4ctmer S
49 of the RTCP Act.

* “N” per section of the RTCP Act per aspect under analysisvan line with the number of
“valid” cases at that particular juncture. Therefore, N (vameal cases for each of the tables
in this Part Two of Chapter Six are determined by relevaiat @ailability for the particular

RTCP Act section under analysis.

The sample was tabulated by Date of Acknowledgement, Date afyxq Actual Decision Date
of the LPA on the planning permission application. This was followedolumns on Date of
Notice of Appeal, Date of Appellants’ Case, Date of Respondeats,(Set Down Date and Date
of Court Judgement on the sampled cases. (See passage on Glagrb8libw). These dates
cover the time period of processing and hearing the appeal at the AdminisD@ine

This was followed by yet another set of columns showing the dikferen number of days of
delay between:

-Expiry Date for processing the planning permission application anel thatApplication was
Acknowledged by the Local Planning Authority,

-Actual Decision Date and Date the Application Expired in terms of stgttinoe,

-Date of Notice of Appeal and Actual Decision Date,

-Date Appeal Case was lodged and Date of Notice of Appeal,

-Date of Respondent’s Case and Date of Appellant’s Case,

-Date of Appellant’s Reply and Date of Respondent’s Case,

-Date of Set Down and Date of Respondent’s Case, and

-Judgement Date and Set Down Date.
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In addition the aspect of set down was analysed in detailagefyato capture more information

relating to the act of condonation.

6.3.2 Time Taken to Process Planning Permission Applications at the LPA

Using the sample of 74 appeal cases, the manner in which the plaennigsion applications
were handled is analysed in the context of statutory time penatitha actual time period. It
gives a background to the relationship between time delays aleh@lPand Administrative Court
level. Statistics show that, in general half the planning psromsapplications of what became
planning permission appeal cases were decided outside thetimytime. This means some

developers are prejudiced since their applications take long to decide.

6.3.2.1 Setting Decision Making Time Periods, the Regulations

TABLE 10: Expiry Date Minus Acknowledgement Date

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY 92 Days 92 Days 122 Days
TIME

Lowest 89 89 92

Highest 455 93 138

Total 1394 2096 1175

N (valid) 11 23 10

Mean 127 91 118

Median 91 91 122

Source: Survey Results 1999

KEY TO TABLE 10
STATUTORY TIME:
application.
LOWEST:

The number of days within which th®A should decide a planning permission

The least number of days within which aAL$et itself to decide a planning
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permission application.
HIGHEST: The highest number of days within whichRA set itself to decide a planning
permission application.

N: Number of applications used in the analysis.

On the whole, Table 10 shows that the lowest number of days allocated to an applicatea befor
decision by the LPA is made is 89 days. The highest is 455 dapsdoof the applications.
However, the planning permission applications under scrutiny can omgdided on within 92
days or 122 days. The 89 days appear under Sections 26(1) and 26(3andttheeapplicants
were put at an advantage by a possible 3-day early decision.a8imiinder Section 40 the
shortest decision-making period is 92 days. Some applicants veenespd a decision a whole
month (30 days) earlier than is stipulated in the regulations. Wn#dely, for Section 26(1) the
LPA allowed itself 455 days within which to make a decision onabriee applications, 365 days
more than is legal (statutory time period). This was repemateer Section 40 where the decision
period was set at 138 days, 16 days more than is legal. It should be noted that the decision period
could only be extended if a decision date falls on a weekend or & aliilay to which the
immediate next working day becomes the legal decision-making daliease note that this
paragraph is dealing with sound recording of dates and calculatedoeriods, for decision-
making dates, in the LPAs planning permission application regidteosn this angle it is pleasing

to note that if one uses the median instead of the mean, the muwulaét decision periods
(statutory time frame) of 92 days for Sections 26(1) and 26(8),122 days for Section 40 are
confirmed. LA officials, although they make one or two mistake® (Bable 10), adhere to the
rules and regulations on setting themselves decision-making pefiodsrecording of correct
time should not be confused with the actual processing time ifiqeraiscussed in the passage

immediately below.

6.3.2.2 LPA Actual Decision Date Subtract Expiry Date

The passage immediately above discussed the regulatory deukimg periods (Set by the
RTCP Act) and the decision-making periods the LPAs set fordbkes (Stated in the LPA
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planning register). In this passage the discussion shifts to ttstodemaking periods the LPAs

set for themselves vis-a-vis the actual periods it took them ke tha decisions (See Table 11).

In other words this section discusses the real situation. Frbie Ta some of the applications
under Section 26(1) were decided 62 days in advance of the expirprda@edays after the
application was made instead of the regulatory 92 days. Undérrs4@tsome applications were
decided within 93 days of making an application instead of the regulatory 122 days. On the other
hand in some applications it took the LPAs 266 days more under S26(ibn 1072 days more
under Section 26(3) and 305 days more under Section 40 to decide the applications.

TABLE 11.: Actual Decision Date Minus Expiry Date

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY 92 Days 92 Days 122 Days
TIME (+ Extension) (+ Extension) (+ Extension)
Lowest (-62) (-44) (-29)

Highest 266 1072 305

Total 647 2657 875

N (valid) 11 21 9

Mean 59 127 97

Median 15 59 78

Source: Survey Results 1999

KEY TO TABLE 11
STATUTORY TIME:

application including requests for extension.

The number of days within which th®A should decide a planning permission

LOWEST: The least number of days within which aAL$et itself to decide a planning
permission application.
HIGHEST: The highest number of days within whichRA set itself to decide a planning

permission application.

N: Number of applications used in the analysis.

Some of the applications were controversial or poorly done, in the gsrotey were

acknowledged whilst they were incomplete.
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On mean average Section 26(1) applications were decided on 59 days aftenditesi Section
26(3), 127 days and Section 40, 97 days. The median average put sometedhe statistics.
For Section 26(1) using the median half the number of applicatioresdeerded within 15 days
late, half Section 26(3) applications within 59 days late and ha8¢hgon 40 applications within
78 days late. This means there are few late decided applications that ane eXsgéremely late
decisions cause the mean-average to sharply rise above the+aegliage. The delay on Section
26(3), special consent, applications is explained mainly by the neeldectise. This takes time
and money. Also Section 26(3) applications are deliberated and decidddgnaesd and other
material considerations instead of the development plan. Sectiona@ligations, which are
mainly in the context of the development plan, have a median just 1aldayes the expected 92
days. The delay on section 40, subdivision and consolidation applicati@hstéesirto the time
needed by the Ministry of Agriculture to test economic viabditthe proposed property. Because
of the workload and procedure followed in assessing farm viabilityt, @ time is lost thereby

delaying decision-making by three months (97 days).

6.3.3 Time Spent between LPA Decision on Planning Permissiépplications and Lodging

of Notices of Appeal

After deciding on an application, the LPA notifies the applicansadécision. It also indicates to
the applicant the channels to follow if s/he wishes to appeals/@ehiown risk of course. How
much time does the applicant take before lodging a Notice of AppEa¢ appellant is supposed
to make an application within one month, in terms of the RTCP Atib8e@8(1)(a) and 44(1)(a),
of the LPA deciding his/her application unfavourably (See TableTI28.actual decision-making
date instead of the statutory set decision-making date was usgasbean appeal is lodged in
accordance with the actual day a decision was made. ThersitisaBon where the notice of
appeal was lodged within 1 day of receiving the refusal notice and amdtbee it took 936 days
to do so. For the applicant to appeal within one day, it is not hintled papers why so. However,
the applicant was resident in Harare where the Adminigr@ourt is. The instantaneous appeal

was because he was convinced that council would grant a permitoutte not believe it on
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receiving a refusal notice. For the applicant who unbelievably tookl&a6to lodge an appeal,

his claim was that (he did not understand the procedure) the con$dtalling his case had not
informed him about the outcome. Other reasons given by applicaritsldoe to make appeals

within deadlines are that the appellants did not know the procedurethiehaid not have money

to launch an appeal; that they were following the lawyer’s adwidbat after initially deciding

not to pursue the matter, they changed their minds. Sincedbeg granted condonation, they
found the reasons plausible although in Chapter Two it was noted that judges tended to be lenient

with appellants or respondents who failed to meet deadlines.

TABLE 12.: Appeal Notice Date Minus Actual Decisia Date

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY 28 Days 28 Days 28 Days
TIME

Lowest 22 1 5

Highest 564 118 936

Total 1318 1099 1296

N (valid) 18 31 13

Mean 73 36 100

Median 31 28 28

Source: Survey Results 1999

KEY TO TABLE 12
STATUTORY TIME:

The number of days within whichetlappellant should lodge a Notice of Appeal

after LPA decision on planning permission applizati

LOWEST: The least number of days within which apellant submitted a Notice of
Appeal.

HIGHEST: The highest number of days within whichagpellant submitted a Notice of
Appeal.

N: Number of applications used in the analysis.

The median of 28 days indicates that at least half the appdban&ections 26(3) and 40 made

their appeals within the statutory time. However, the mean-av@f$00 days indicates that
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Section 40 has extreme cases of late submission of Noticppela Section 40 concerns
agricultural subdivisions, which are out of town. Communication is not @gsgrtly accounts
for the late submission of Notice of Appeal. For Section 26(1)guwgpiarter lodge Notices of
Appeal on time (See pattern under passage 6.2.2). Section 26(1ymsimetdeby development
plans and/or development orders in place and by the permitted deeeldpra given area. When
an applicant’'s application is determined unfavourably, the applioamed appellant will think

twice before lodging a Notice of Appeal.

6.3.4 Time Taken to Determine Planning Appeals at the Administrative Cati

This passage looks at the time period it takes an appellant toanaiepeal from the time an
appellant lodges a Notice of Appeal to the time a decision is imatlee court on the appeal. It
analyses the performance of the appellant, the respondent and theagaingt the various
deadlines on lodging a Notice of Appeal, submitting Appellant’s Cadenitting Respondent’s
Case, replying to the Respondent’s Case and the Sitting of the ddwateafter the matter is set
down. Rough calculations indicate that within 4 to 5 months a simpéearaild be finalised in

the administrative court.

6.3.4.1 Period between placing of Notice of Appeal and Lodging of Appeal Case

The regulations state that the appellant should lodge his or herdfeagsiment within 28 days
of placing a notice of appeal. The shortest period within which appellasesvweas submitted to
the Registrar of the Administrative Court is 3 days (SeeeTEB). The longest period is 365 days.
Using the median-average generally it took the appellant 28 dedg®wan appeal under Section
26(1), 32 days under Section 26(3) and 61 days for Section 40. The lorggtious of 365 days
for Section 26(3) and 113 days for Section 40, as stated immediatahg are partly explained
by some appellants’ thinking that the Notice of Appeal is theesamor is adequate as the
Appellants’ Case .

In some cases the Notice of Appeal and Appellant's Case were combined.

Others even argued that they expected the Registrar to give directiopaéSage 6.3.7)
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Whilst in the years up to 1985-86 the Registrar used to makemfiottew ups, this is not evident
from 1986 onwards. There is increasingly little recorded corregmmeadcas year 1996 is approach
1996.

A comparative analysis of these figures shows that in prasiodivision (Section 40) appeals

are always late by one month. In other words the 28-day appeal period is not workable.

Turning to specific sections of the RTCP Act, in Part One of @n&k, a statistical analysis of
all appeal cases between 1976 and 1996 showed that most appeabic&sesidns 26(1) and
26(3) were from Greater Harare and most Section 40 (subdivisionsalgppere from the
commercial farms of Mashonaland. Bearing this in mind and measdrstgnce to the

Administrative Court in time, it partly explains why Section 40 papers act[ake.

TABLE 13.: Appellant’'s Case Date Minus Appeal Notte Date

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY 28 Days 28 Days 28 Days
TIME

Lowest 3 13 20

Highest 74 365 113

Total 390 1239 588

N (valid) 13 22 10

Mean 30 56 59

Median 28 32 61

Source: Survey results 1999

KEY TO TABLE 13
STATUTORY TIME:

with the Administrative Court.

The number of days within which tappellant should lodge Appellant’s Case

LOWEST: The least number of days within which apellant submitted Appellant’'s Case.
HIGHEST: The highest number of days within whichagpellant submitted Appellant’s
Case.

N: Number of applications used in the analysis.
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6.3.4.2 Date of Respondent’s Case Subtract Date of Appellant’s Case

Statutory time for the respondent to lodge the Respondent’s Caspamsedo the Appellant’s
Case is 28 days. The respondent is expected to logicallg dnigther case in light of the
appellant’s case in a wholesome manner in line with what is atgulin the Town Planning Court
Rules of 1971. An analysis based on the median shows that, in genetiahsS26(1) and 26(3)
Respondent’s Cases were submitted on time as demonstrated by megliage values of 27days
and 28 days, respectively (See Table 14).

On the other hand Section 40 respondents took a mean averagenobfithes to respond to the

Appellant's Case. Even the median-average shows that hedtbdn 40 appellant’'s cases were
responded to after 120 days, which is more than fourfold the 28-day statutory time.

TABLE 14.: Respondent’'s Heads Date Minus Appellars Case Date

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY 28 Days 28 Days 28 Days
TIME

Lowest 9 6 6

Highest 68 138 459

Total 363 1037 2395

N (valid) 12 27 14

Mean 30 38 171

Median 27 28 152

Source: Survey Results 1999

KEY TO TABLE 14
STATUTORY TIME:

Case after receiving Appellant’'s Case.

The number of days within which thespondent should lodge Respondent’s

LOWEST: The least number of days within which spendent submitted a Respondent’s
Case.
HIGHEST: The highest number of days within whictespondent submitted a

Respondent’s Case.
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6.3.4.3 Period between Set Down Date and Date Respondents’ Case was Submitted

Number of applications used in the analysis.

TABLE 15: Set Down Date Minus Respondent’s Case D&

RTCP ACT/ SECTION 26(2) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY None None None

TIME

Lowest 8 7 7

Highest 211 238 145

Total 1589 3253 671

N (valid) 16 32 13

Mean 99 102 52

Median 93 79 42

Source: Survey Results 1999
KEY TO TABLE 15

STATUTORY TIME: The number of days within which appeal should be set down.

LOWEST: The least number of days within which apeal should be Set Down.
HIGHEST: The highest number of days within whichagppeal should be Set Down..
N: Number of applications used in the analysis.

As required by the Rule 26 of the Town Planning Court Rules of 1971, whtre aklevant
information has been gathered by the Registrar, the Regss&gpeécted to set a hearing date. The
time within which such a request should be made is open. The RTGR&g not set the time
period the Administrative Court must have heard a town planning agipeathe Respondent’s
Case or Reply to Respondent’s Case has been submitted. t loeveedate is negotiated on the
instigation of the appellant. So in this paragraph the Administrative Court hias sifdrmation
needed for an appeal to be heard. How long does it take for an appedldard the moment the
court is furnished with all the required information? It rangesf7 days to 238 days. Using the

median-average, half of Section 26(1) appeals are heard within 93 dhgsiog a complete
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appeal case document, 79 days for Section 26(3) and 42 days for Sectier Falfi215). Using
the mean-average it takes 92 days (3 months) for a complete appealocument on Sections
26(1), 26(3) and 40 to be placed before the court.

There are a number of implications emanating from this lafiegsiand determination by the
administrative court. The tight deadlines are good for investoraimiat minimising costs. The
appellant and the respondent work within a tight time framewonktiath deadlines are overshot)
and hope for a quick end to their woes. But that does not happen. It cguée tat the set
down date is the responsibility of the appellant. However, this depenadbat is at stake, i.e.
benefits from the court judgement. The appellant may be pretyeathat he/she has got no
chance of winning but leaves the court case in suspense to siseviei@age to keep council on its
toes. This delay in hearing the case also contributes to ¢hatsg costs or delay in revenue

earned of the projects as discussed in Part Three of Chapter Six below.

6.3.4.4 The issue of Condonation

Condonation is an act of the court to grant the respondent or appellamddlgence of filing
his/her case out of time. The decision to condone a non-compliadcé@saRules is arrived at
after the court has taken into account broad factors which include:

a) that the delay involved was not inordinate, having regard to the circumstancesasiethe
b) that there is a reasonable explanation for the delay;

C) that the prospects of the appeal succeeding should the application be geagtextiar

d) and the possible prejudice to the other party should the application be granted.”
Each case must however be decided on its own particular facfgps8pects of success being in
general an important, though not decisive consideration, Gubbay in Director oAGatibn Vs
Hall (1990)(2) ZLR 354. Through granting permission to file lateidést of Appeal,
Respondent’s Case or Appellant's Case, appeal cases which wouldbdevehrown out on
account of not meeting deadlines are heard.

It also allows for justice to be seen to done.

153



Joel Chaeruka MPhil

Basing on the sampled 74 cases 23% of appellants applied for condonation for iatgdbtize
Notice of Appeal (See Table 16). At the stage of filing thmpeal Case 22% applied for
condonation. 23% of the Respondents applied for condonation for late filiRgspiondent’s
Case. Combined condonation for late filing of Cases on the loadihgptice of Appeal and
Appellant’'s Case stands at 38% of appeal cases. The Court’swiapplication for condonation
has been very liberal rejecting only one (1) such case becauSeuhethought it was hopeless

(please note that records are not very clear where condonation is not part of theeptilge

TABLE 16: Condonation

ACTION CONDONATION CONDONATION CONDONATION ON
ON NOTICE OF ON APPELLANT’'S | RESPONDENT'SCASE
APPEAL CASE
Number % Numbe % Number %
Applied for
Condonation 17 23 16 22 17 23
Did not Apply for
Condonation 56 76 55 74 54 73
Action Taken not
Clear 1 1 3 4 3 4
TOTAL 74 100 74 100 74 100

Source: Survey Results 1999

What do these figures of 23%, 22%, the combined figure of 38% and 2382 niéeey mean that
the action of appealing is impulsive, only to think about it afteritaplthe appeal. Or the time
set aside for one to appeal is too short (See passage on properagpetl). This is further

compounded by the fact that in 32% of the cases the ‘set down dates’ were changed/postponed.

6.3.4.5 Date of Court Sitting Minus Set Down Date
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When an appeal has been set down it is assumed it will be dredndt particular date. This is
not always the case as there are some intervening reasonsaspdws of adjournment and
postponement come in. With adjournment, an appeal is set down and the hemimng
However, due to various reasons such as the need to gather more ionfororatother
commitments by the assessors and lawyers, the court is adjolrnacother day. With
postponement, a set down date is agreed. On the appointed daylmfgustthe date due to
various reasons such as illness and none availability of a lawyetodoéer emergency
engagements the sitting does not take place. This demonstrategahatfter the arrival of the
date of hearing hitches still abound resulting in further delaysterdfore more costs. For all
RTCP Act sections under scrutiny the median is zero (0) da&gsT8ble 17). Most cases were
decided on the appointed date. On those that were decided latesthresrage discussed further
below. There are cases where the Set Down Date was broogatddence a minus two (2) days

meaning it was heard two days earlier than was planned for.

TABLE 17: Judgement Date Minus Set Down Date

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

STATUTORY Appointed Day Appointed Day Appointed Day
TIME

Lowest (-2) 0 0

Highest 147 384 32

Total 299 1104 33

N (valid) 18 34 13

Mean 17 33 3

Median 0 0 0

Source: Survey results 1999
KEY TO TABLE 17
STATUTORY TIME: The agreed date on which the calmuld sit.

LOWEST: The least number of days it took the Adstmative Court to sit before or after
Set Down Date.

HIGHEST: The highest number of days it took therwistrative Court to sit after Set
Down Date.

N: Number of applications used in the analysis.
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TABLE 18: The Issue of Adjournment

ACTION ADJOURNMENT TO | ADJOURNMENT TO COMBINED NEXT
NEXT DAY (out of 74) | ANOTHER DAY (out AND ANOTHER DAY
of 74) (out of 74)
Number % Number % Number %
Case Hearing 8 11 13 18 20 27

Source: Survey Results 1999
Total for cases adjourned is 20 and not 21 becamsease T1477 was adjourned to the next day assved

another day.

An analysis of Table 18 shows that cases that were determinedwavelays, if considered
independently, constitute 11% of the sample. On the other hand, casesrthaet down and
heard but postponed to another day (not the next day) constitute 18%affriple. If the two are
combined, say cases that were heard in more than one day (sathgpne under “heard next
day” and “heard another day” coincide. Thus 27% of the cases were heard in more than one day

TABLE 19: The Issue of Postponement

NUMBER OF SET Initial One Two Three Four NOT TOTAL
DOWNS Set Postpone| Postpone| Postpone| Postpone| Indicated

Down ment ments ments ments
NUMBER OF 49 14 7 2 1 1 74
CASES(SAMPLE)
CASES AS %ge OF 66 19 9 3 1 1 100
SAMPLE

Source: Survey results 1999

Table 19 above shows that in 66% of the cases after a Set Dovastheras decided on. 19% of
the cases had the Set Down postponed once, with twice in 9% of the cases and thrice in 3% of the
cases. Generally, the courts did not delay the determirafticasses. Please refer to the reasons

for the delay in determining cases in passage 3.6.7 below.
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6.3.5 Cumulative Time Taken to Process and Determine an Application

Cumulative time is considered in two situations. The first sgodas where cumulative time is
the time it took to determine (conclude) a planning permission application from the dpyeal
was lodged to the day it was determined by the AdministrativetCdtrom Table 20 it took
between 48 days and 641 days to determine a case. The mean aweragieen to decide a case
was 166, 185 and 249 days for Sections 26(1), 26(3) and 40, respectivelyub8iwmisgons
(Section 40) it was two months at the earliest and twenty-one matritieslatest. For development
applications (Section 26(1)) it was two months at the earlrestten months at the latest. For
special consent applications (Section 26(3)) it was two montlhe &atrliest and fifteen months
at the latest. For Section 49(3) change of use or reservatias ifive months at the earliest and
fifteen months at the latest. The median average value of 158dt01$26(1), 168 for Section
26(3) and 228 for Section 40 for the 4 RTCP Act sections under congideseg very close to
the mean average meaning there were no extreme casadyobrelate determination by the
Administrative Court. The distribution of the number of cases detedmover time assumes a

normal curve.

The second situation is where cumulative time covers the whole plgmeimgssion application
process from the time an application for planning permission is siglnid the LPA to the time
a case is determined at the Administrative Court. This is dayet #full picture of the length of

time a prospective developer waits for a final decision on his/her proposed development.

TABLE 20.: Judgement Date Minus Notice of Appeal Rte

RTCP ACT/ SECTION 26(1) SECTION 26(3) SECTION 40
No. OF DAYS

Lowest 48 52 48

Highest 278 465 641

Total 2994 5906 3492

N (valid) 18 32 14
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Mean 166 185 249
Median 158 168 228

Source: Survey Results 1999

One may argue that the reasonable time for a LPA to mdkeision is four months for section
26(1) and 26(3), and five months for section 40 applications. The staioteryp make a decision
on sections 26(1) and 26(3) planning permission application is three mdnlbisthat for section

40 is four months. The additional one month is for the LPA to put tagé&thresponse in the form
of a permit or a refusal notice. Furthermore, one can argtig¢hthaourts should be able to

determine a case within four months of an appeal being lodged.

6.3.6 Date of Court Sittings and the Passing of Written Judgements

An analysis of the date of court sittings and the date wrjttdgements were delivered shows a
time period delay that raises debate. Data on this variahkrdsto come by. However, a few
cases were analysed through taking note of the sitting datee dihpage of the judgement and
the date on the letter accompanying the judgement. In cases Wieeee was no letter
accompanying the judgement the Date Stamp date of the regedlice was used in the
calculations. Delay in delivering the written judgement rarfgea one month to five months.
Therefore, the judgement date stated in the court registendoesflect the “actual” delivery of
judgement since judgement is reserved after the hearingcdrnltse clear if one attempts to relate
court sitting (judgement) dates to dates on which appeals wele tméghe Supreme Court, dates
on letters of enquiry and dates on letters asking for clardicatHowever, part of this is beyond
the scope of this study. One can argue that delivering judgeftenfive months is too long a

wait when one looks at development costs.

It may be relevant at this juncture, in the light of the statemmmade above, to look at the reasons

for delay at the courts as outlined in some examples below.
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6.3.7 Factors Contributing To Late Determination of Cases at the

Administrative Court

The time taken to decide cases at the Administrative Coutttisi@s discussed as an issue by
appellants and respondents. This depends on whom between the respondentppéllltre
thinks he has been unfairly treated. This study, since one of itdivbgeis to evaluate the system,
attempts to outline the situations in which the determination osdasielayed. The examples
given are not exhaustive but illustrate the point/factor.

@ During the 1970s there was the struggle for the independencelml®ve. Personnel in
various work fields were stretched as government fought to statheeditberation movement. For
example, in case T1421, Archbishop of Archdiocese of Salisbury Vs. itheofCSalisbury,
February 1977, one of the key persons involved in the appellant’s casssigsed to military
duties. The case was postponed for 3 months. It was finalised oruhis &% of the case were

affected this way.

(b) The court also postponed 3% of the cases where the respondent or applicant wed invol
in other genuine business. In case T1479, Perfecto Dry Clean®igqR/s. City of Salisbury,
February 1981, the principal withess was out the country on businesgrifitipal witness had

to be waited for from 13 November 1980 to 4 February 1981 the day the case was finalised.

(c) About 7% of the cases were affected by circumstantasdedo the availability of lawyers.
In one situation the appellant made a late notice of appeal teftisalrby City of Harare to grant
special consent for a créche. He claimed he did not know that he hiaghthiie appeal, although
that right was pointed out in the last paragraph of the refusatenotiThe application for
condonation was dealt within 3 months after issuance of refusal ndi@ecase was postponed
2 times after being set down. In the first instance it waause the lawyers for the appellant were
not ready. In the other instance the postponement was because ttenappeited to produce a
petition by those who needed the creche. The case, T1423, C Miltie \&ity of Salisbury,

March 1977, was concluded 14 months after date of refusal notice.
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(d) There are situations (3% of the cases) where a cassetvdswn, but with the passage of
time an assessor who had agreed to be available for one reasonher decame unavailable.
Beause of the need to have assessors with a planning backgroundsarn@olme to find another
suitable date. In one example a case, which was set down forydarue78, was postponed to
February 27 1978.

(e) There are a few times (3%) when the postponement of aveaseaused by the non-
availability of the President of the court. In case T1470, Teareskotel Vs City of Salisbury,

July 1980, the President of the Administrative Court had other urgemsiso attend to and was
away on the “set down” date. In another case the president afuhtehad to attend the funeral

of a close relative.

() In a number of cases (4%) the postponement of the hearingywasitual agreement”. It

is not elaborated as to what it stands for or why the mutualragreevas necessary e.g. case
T1477, Southgate and Bancroft Vs City of Salisbury, August 1982, whiclpegigoned from
August 15 to 19 1980.

(9) In 7% of cases lawyers were approached late by apfsetiarespondents who needed the
services of lawyers. The lawyers would then ask for torstudy the papers and put together their
arguments. An example is case T1668, Glecom Investment PL YofCiarare and Valuation

Officer of the Ministry of Public Works and National Housing, whéeedase was set down for 8
September 1988 but was postponed to December 15 1988. Unfortunately, due to other problems,
not mentioned, the case was finally heard on September 19, 1989.

(h) There are a number of cases (4%) that were not actionduthythe Court and the
Appellant for a long time. The cases stayed for several mbathse being revived. The records

do not contain enough detail.
0] In 8% of the cases both the respondent and appellant asked fdo tgueand work out

some form of agreement and come back later. This happened mostly petmit refusal was

reversed and a permit issued with conditions attached. An exampésesT1542, Medical
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Investments (Ltd) Vs. the City of Harare, January 1984, whichpeaponed from January 5 to
March 19 1984.

()] 3% cases also got postponed because there was no one to takeidates in short hand.
This was before the making of records through taping of proceedmdmppens these days.

However, machine failure these days is still a cause for adjournment of cases.

(K) The Administrative Court’s procedures and standards arey gatlerned by the Town
Planning Court Rules of 1971. Appellants in 9% of the cases deliveréibtize of Appeal and
Appellant’'s Case in a format that was not acceptable to thé. cbuother cases the Notice of
Appeal and the Appellant’s Case were delivered together withdigating so. This meant the
court would not action the Appellant's Case. Appellants in somedssered the Notice of
Appeal and/or the Appellant’s case together. This led to non-acfitve processing of the

application is delayed.

0] Transport problems, though to less extent, a minute 1%, alsedpkayart in delaying
decisions on cases. In one case, T1798, S.C. Mountford Vs. City of Boladwae 1992, the

vehicle of the appellant’s lawyer broke down and the court did not proceed.

(m) In 2 cases, the respondent asked for postponement in order to genhadispondents
enlisted and for him to prepare. Additional Respondents are ademltiere a developer sues a
LPA for issuing a permit to another developer after objectioms ease T1882, W.L. Mashford

and Son PL t/a Joseph and Sampson Vs. City of Harare, October 1992.

(n) In case T1918, Mavuradonha Lodge (Pvt)Ltd Vs. Minister of LGoalernment Rural and
Urban Development, the delay in finalising the case was causkaviggrs who were trying to
engage the services of a Town Planner. The lawyers felt iashasnd needed the expertise of a
Town Planner. That took them some weeks. As soon as they got arglanase was finalised.

In concluding this passage on factors contributing to the late detgram of cases one may point

out that it is difficult to quantify. It is difficult because thfe way records are made and kept.
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However, based on the general trend from the SAMPLED cases, theanoson reasons for the
delay are:

i) the notice of appeal or appellant’s case or respondent’s chsetdneet the planning court
rules;

i) mutual agreement to postpone;

iii) lawyers busy on other engagements;

iv) failure to understand the law mostly by the appellant

6.3.8 The Case Study of the City of Harare’s Planning Permission Applicatien

This case study was done to give a clearer picture about wdsmbgat local planning authorities.
This will be related to the passage above based on the nationamgéesof 74 appeal cases titled
“Time taken to Process Planning Permission Applications”. Whaingi comes out of comparing
the sample of 74 with the Harare City case study findings?t Wies it mean? This passage also
includes enforcement orders as explanatory statements.

Time periods in the Processing of Section 26(3) Applications: City of Harare

Table 22 : Special Consent: City of Harare

STATUS TIME 1 TIME 2 TIME 3 TIME 4
STATUTORY 14 Days None None 92 Days
TIME

Lowest (days) 2 4 31 49
Highest 383 134 497 322

N (valid) 26 24 24 21

Total 815 1013 3478 3574
Mean 31.3 42.2 144.9 170.2
Median 16.5 29.5 132.5 172

Source: Survey Results 1999

Key to Table 22

TIME 1: Date of Acknowledgement minus Date Applioatwas First received
TIME 2: Date of Advertising Application minus Dafgplication was Acknowledged
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TIME 3: Date of Decision on Application minus Da&pplication was Advertised

TIME 4: Date of Decision on Application minus DateAcknowledgement

The sampling technique used was random systematic (refer to CRapte passage 4.6). The
first thing was to study the Section 26(3) Register of the Cibyncil and have a general
understanding of its contents. The time span of the records was riake of. Information
available covered 1991 to 1996 (5 years). Applications for special caonsglied 509. The
sample was to pick every W5%ecord. This gave a sample representative of 6.8%, which is above
the generally agreed sample limit of 5%. So the first 15 war&ed and assigned numbers 01 to
15. At a drop of a finger on the Random Numbers Table, a startingwemsrgelected. The first
double number from the starting point that fell within 01 to 15 washedtwith the corresponding
application for special consent (Section 26{3}). From there onwardy &88record was made
part of the sample. There are two or three cases where ac¢bosed was very doubtful as to its
accuracy. In such cases thé"bt 13" record or the 18record was used. It is observed that this

did not impact on the general statistics of the special consent applications data

As pointed out above the available data covered 1991 to 1996 which ister qidhe period
under study, 1976 to 1996. It was indicated that some of the pasigevgere lost during the
Commission of Inquiry into the City of Harare Council in 1999. The 198088 special consent
data analysed by Manyere (1989) is used to bolster the studyrefdiee in this section a
comparative study reflect on Manyere’s (1989) findings by wayraking on some aspects of her
findings and co-joining them to the 1991 to 1996 findings. It is relevardteothat of the sample
of 34 cases that were analysed 27 (61.8%) were granted spaesahtand 7 (20.6%) were refused
special consent. The remainder were withdrawn with the excepitione that was sent to the
Minister. The City Council was permissive to applications beannmind that 11.8% were

withdrawn.

The data time period was analysed in five categories:

* Time period between date application was received and date application was aggadyle

 Time period between date application was acknowledged and dateatipplizvas first
advertised,

* Time period between date application was first advertised and decision-matiing da
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» Time period between date application was acknowledged and decision making-date and

» Time period between date application was received and decision-making date.

On the time period between Date Application was Received and Bpgpécation was
Acknowledged one would expect acknowledgement to be done within 2 weeksevétpwas
shown in Table 22 only half (50%) of the applications were acknowledgéahwl weeks.
Although there was no attempt to quantify the reasons for thist&teowledgement one of the
main reasons is that applicants did not submit adequate informatitwok llong to submit the
required information. In some cases there were negotiatioret theyapplication to be in line
with schemes or local development plan or master plans. In so ttheirf®fyweeks period within
which to reply was not adhered to. There was delay.

The second time period aspect is the time between Datekoiotedgement and Date of First
Advertisement. (Two identical advertisements are made sefddmtat least 7 days). This time
period shows the time an applicant delayed his/her application.d@&laig pushes back decision
making time, which, generally, is reflected as LPA delay insttat-making. After being advised
to advertise the lowest number of days an applicant took to advefbse (4). The slow applicant
took 134 days (four and a half months) to advertise and yet the appligeds supposed to be
decided within 3 months. This application should have been a deemed befusé one of the
late advertisements that are let to stand by the LPA. I® sdrthe situations the LPA asks for
extension of time. On the whole half the applicants took up to 2% stdadvertise. It may be
safely said that those who advertised within 30 days (29.5 days) dabmiibute to the LPA
making a late decision since they allowed the LPA 30 days tordiete the application after
furnishing the results of the advertisement. This could be accomrdoddkee monthly meetings

of the Planning and Works Committee.

The third delay aspect is demonstrated by the time pericel Datision was Made subtract Date
of First Advertisement. The fastest decision was made on thda&3dafter an application had

been advertised, just one day after closure of the advertisemed. pehnfortunately only 25%
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of the applications were decided within 90 days of the application haeeg advertised. The
mean-average time for the applications basing on the datesvéreyadvertised is 145 days. It

was a big delay.

The fourth aspect of delay is based on the time period betweerndbddiaking Date and Date of
Acknowledgement. The fastest application was decided on within 49odagzknowledgement,
43 days earlier than the 92-day period allowed. Unfortunately &6Seel paragraph above), only
16.7% of the applications were decided within the 92 day period.reBhevere decided over a
100 days after acknowledgement. This delay is a attributalile td™A because general statistics
on the 509 special consent applications indicated that only 15.3 % ofitedisements were
objected to. This does not correspond with the 83.3% applications tteatle@ded on late. It
shows that other factors are at play in the making of latesidasi on planning permission

applications. Lateness caused by advertising is small.

The time periods for processing special consent applications foCitgeof Harare show
interesting figures. The time between the acknowledgement of an applicaditimeaime it was
received ranges from 2 days to 383 days. Half the applicatioesdeeided within 17 days (16.5
days). In other words half the applications were not acknowledgath the mandatory two
weeks. The LPA went on to decide the applications within @geanging from 49 days to 322
days with half the cases being decided within 172 days (See 2&bldt means well over half

the cases were decided after the mandatory 3 months.

Time periods in the Processing of Section 40 Applications: City of Harare
A study was carried out on the subdivisions and consolidations applicédiectson 40) made to

the City of Harare. The period is 1976 to 1992. The number of subdivisiooadiopis recorded
in the council register is 1 400. The Register for 1993 to 1996
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Table 23 : Subdivisions and Consolidations: City of Harare

STATUS TIME 1 TIME 2 TIME 3 TIME 4
STATUTORY 14 Days None 122 Days None
TIME

Lowest (days) 0 0 1 2
Highest 51 123 898 906

N (valid) 45 49 117 119
Total 209 380 10451 12976
Mean 4.6 7.8 89.3 109.0
Median 0 2 59 72

Source: Survey Results 1999

Key to Table 23

Time 1: Date Complete Application was received mibate Application was Initially submitted
Time 2: Date of Acknowledgement minus Date Applmatvas received

Time 3: Date Decision was made minus Date of Ackrdgement

Time 4: Date Decision was made minus Date Applicatvas Initially submitted

applications could not be found. A sample of 137 applications was drawn cip iw9.8% of the
established applications. This sample was drawn using the randmmaifs sampling method
as explained under special consent applications, the section immediately above erndiowbis

case every T0record was made part of the sample.

The first time period to be analysed is that concerning tm®dédetween Date Complete
Application was received and Date Initial Application letter wabmitted. Using the median
value of 73.3% the applications were submitted complete. This is so because timevalediss

0 days between Date of Initial Application and Date of Completeiégtn. Only 26.7% have

had further information furnished.

The second nature of time period to be scrutinised is the perioddredate of Acknowledgement
and Date of Complete application. The mandatory time to acknogveedgmplete application s
2 weeks (14 days). Half (50%) of the applications were acknowledtj@d 2 days of receipt of
a complete application. Furthermore, 93.9% of the applications winevaledged within the

mandatory 14 days. The City Council observed the law.
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The third nature of time period concerns the period between @ateknowledgement and
Decision-Making Date on applications. Half the applications wWeogded within 59 days whilst
82.1% of the applications were decided within the regulation 122 day®iiths). The City

Council observed the law.

The time period for processing subdivision and consolidations for theoCkarare reveal an
astonishing pattern. The time between the submission of a congyglecation and
acknowledgement ranges from 0 days to 123 days. Please, n@e #pgolication is supposed to
be acknowledged within 2 weeks. Despite this extreme timedpef 123 days the median shows
that half the applications were acknowledged within 2 days. Applicatvere decided within a
range of 1 to 898 days with half of them being decided within 59 days. These stsitisticthat
subdivision and consolidation applications from 1976 to 1992 were processeblefoed the

mandatory time period of 4 months.

Cases that were brought before the administrative court inditatesubdivisions were decided
early at the LPA. Whilst the median for the time period at.®w is 59 days at the administrative
courtitis 122 days. This indicates that cases which caregitdie court would have taken longer
to process at the LPA than those which do not. However, we shoulah Ineiaudi that subdivisions

in the court include subdivisions processed by the Minister of Local Government.

6.3.9 Conclusion on Part Two

Delay in the processing of applications for planning permissioiplanning appeals is manifested
in various ways. There is delay by the applicant who, after the LPA has handasi@nd®n the
application, takes his/her time to lodge a Notice of Appeal instieadhin 28 days. The applicant
turned appellant further delays his/her project by not submittingppellant's Case within the
stipulated time period of 28 days. In this situation one finds beatawyers may have other

engagements, witnesses may not turn up, appellant does not requesttfdoan date, problems
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may arise in co-ordinating co-appellants, appellant may foll@mirong procedure or appellant

may be away genuinely.

The respondent does not help matters either as he/she delays irisglth@tRespondent’s Case
overshooting the 28 days deadline. The respondent may delay becals lEasyers are on
other engagements, witnesses don’t turn up or are busy elsewherenatidéspondents are not
available or are not prepared, he/she has followed the wrong procadhe#she is on other
engagements. Over one half of the respondents and the appellentietdy the finalization of

the appeal cases.

The fourth way delay manifests itself is through activitiethatcourt. After set down date 27%
of the court cases are adjourned whilst 37% are postponed. In such tagesayebe due to the
non-availability of assessors, non-availability of the Presidestsasrs attending to military
service, the Registrar failing to execute his duties propeudiglaty in passing judgement after the
court sitting. This contributes to the escalating cost of ordbssvenue from a project. All these
accumulate and compound the problem of delay.

There is delay that is built into the appeal system. Dekaynesult from the movement of papers
from appellants to respondent, from respondent to appellant, from agppeltaspondent as each
side tries to present its arguments before set down. How longdstheuPresident take before
passing judgement after concluding hearing a case? Also ayppelgven very little information

on how to appeal and makes a lot of mistakes in the process leading to unnecessary delay.

There is delay because the Administrative Court handles a vafigtgministrative cases. In
addition to Town Planning cases it handles Water Rights cases,BReard cases and Land
Disputes cases. Therefore, the management system, work allogatioimme allotment, and
spacing of cases to be heard becomes an issue. The court hamédioag been staffed with one
Administrative Court President siting in Harare. It was onl§995 that the provision for siting
in Bulawayo was made but no judge was appointed for that post then. Ithi®@8&residents

were appointed to the court with one being specifically for Bulawayo.
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The Harare case study was included more as a control, to get an understatitérgjtuation on
planning permission applications from an urban council and put defasrépective at the LPA
level. It showed that LPAs adhere to the statutory time pewbés recording and outlining the
time an application may take to process. However, the gutoedssing is fraught with delay,
which is caused by administrative errors, professional mistd&ege-volumes of work and
bungling by both applicants/appellants and LPAs. It substantiatesothplaints raised by
applicants, that the development control process is cumbersome. Jdstudy of Harare City,
as discussed above, proved that cases that go to the Adminisfraticteare delayed longer at the
LPA level than those that do not.

Delay does occur in the processing of planning permission appfissand planning permission

appeals. This increases the cost of doing business as discussednbBhrt Three of Chapter
Six.

PART THREE (Chapter Six)
6.4  The Case Study on Development Costs and Change in Development Costs
The purpose of the section is to relate time delay to costs.ndldeethis comparison data on
economic indicators for years corresponding to the study perisdall@cted. It was tabulated as
shown above.
The material used here was gathered form the Herald Newspapdon1l%@®%. The method used

to select the newspapers from which information was extractedlised in Chapter Four above.
In collecting the information, data could not be found for a few
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TABLE 24: PERCENTAGE CHANGE IN PRICES/COSTS YEAR BY YEAR

YEAR TWO BED- HOUSE PLOT AND FARMS RENT

ROOMED THREE THREE BED- 500Ha TO INDUSTRY

FLATS BEDROOM ROOMED 1000Ha 700-1500sg.m
HOUSE

% Change % Change % Change % Change % Change
1996 29.2 108.7 18.1 0 53.8
1995 0 8.5 58.8 81.8 0
1994 0.02 6.0 14.3 (-63.3) 0
1993 0.07 (-15.3) 0 150.0 (-7.1)
1992 20.0 11.3 300.0 0 0
1991 0 17.8 45.8 140.0 0
1990 0.02 38.5 60.0 66.7 483.3
1989 275.0 66.7 400.0 154 0
1988 47.8 105.3 (-40.0) 0 400.0
1987 31.4 5.6 53.8 62.5 300.0
1986 169.2 5.9 0 45.5 0
1985 (-45.8) 102.4 0 0 0
1984 26.3 (-41.7) 38.5 175.0 200.0
1983 58.3 (-4.0) 33.3 (-50.0) (-58.3)
1982 0 56.3 25.0 (-36.0) (-20.0)
1981 0 6.7 (-44.2) 25.0 0
1980 14.3 140.0 72.0 42.9 252.9
1979 (-34.4) (-17.3) (-24.0) 0 112.5
1978 33.3 (-4.3) 24.0 180.0 (-66.7)
1977 % (-20.7) 25.0 % 42.9
1976 * o * o *

Simple percentage change over the past 21 years

1976 TO 1996 3400 5117.4 7400.0 7900.0 2281.0

EXPLANATION TO TABLE 24 is on next page

a) ** Means data was not available for that pattéicyear. Or calculations could not be done bezafisack of data

in another column/row cell.

b) 2-Bedroomed Flats under consideration are thogeondale and the Avenues areas. The figurdbigncolumn

are based on prices of flats averaged from prizesd in the Herald Newspaper.

¢) The houses referred to are those in the Borrtay@isipite and Highlands areas.

d) Data was presented as found. There was nogattterase statistical methods to moderate it birfithe information

gaps. Percentages were calculated using cellsfigitres.
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e) The purpose of these tables is to show percemtagnge in the cost of items. It is admitted tisthg Newspaper
price quotations is only one of the methods. Théthod was chosen because it provides raw datehviditot yet
moderated or statistically manipulated. It indésatvhat the market thought about prices or cosjasen items. Data

was generally easily available.

of the years (See Appendix 7). However, this does not affeowtrall picture that the data and
statistics derived from it present. This is so in thatsttedil trends under the given items being
subjected to analysis are reasonably pointing in one direction. VEongore weight to the
information collected from newspapers a sample of data wasteallBorm the Central Statistical
Office (CSO). The CSO presents moderated, through weighting,aistichl manipulated data.
The economic trends for the CSO and Newspaper gathered data ardygegezalng. Table 24
shows that from 1976 to 1996 the increase in prices of flats was 38Q0%8 for houses, 7400%
for plots and 7900.0% for farms.

TABLE 25: PERCENTAGE CHANGE WITHIN 5-YEAR PERIODS

YEARS TWO BED- HOUSE PLOT AND FARMS RENT

ROOMED THREE THREE BED- 500Ha TO INDUSTRY
FLATS BEDROOM ROOMED 1000Ha 700-1500sg.m
HOUSE

1991 TO 1995 30.0 8.5 625.7 66.7 (-7.1)

1986 TO 1990 614.3 400.0 84.6 2125 366.7

1981 TO 1985 8.3 77.1 170.8 (-12.0) 25.0

1976 TO 1980 0 55.2 115 300 257

Source: Survey Results 1999

On a five-year basis the data indicate that from 1976 to 1980, 1981 to 1985p 1@ ®tand

1991 to 1995 the increase in prices/costs fluctuated by wide mairgjsts and houses increased
in prices faster than plots and farms. It is only in the [aéet of the study period that plots and
farms significantly increased in prices/costs. The daange in house and flat prices is mainly

due to the opening up of the housing market as Blacks moved into the preVithitgyonly low-
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density areas. There was also reduced political uncertaintydswee end of the study period

whilst the opening up of new housing estates was limited.

Across all data spectrum 1979 to 1982 were depressed years whilsh 1988 saw astronomical
increases in prices/costs. This coincides with increasedcases as indicated in Part One of this

chapter.

Year by year percentage change in the cost of houses, reataptbfarms shows irregular ups

and dips with a general rise in prices/costs. The slow change in 1993 to 1995 can be linked to the
drought of 1992/93 farming season and the increasing effect of ESAErdught caused havoc
throughout most of the country with the southern provinces of Masvihggebeleland South and

part of the Midlands harvesting very little. With ESAP, the Wasiness was conducted changed

from protectionist economic policies to liberal policies. Some companies folded.

The slump in price/cost growth in 1985 to 1986 may be explained by thestife and the
“politically motivated dissident-menace of local rebels” whittinged the Matebeleland Region
and the Midlands Province into chaos. The political turmoil meant tantges in the business
field. Things changed for the better after the 1987 UnityoAgicalthough this was soon to be
affected by the introduction of ESAP in 1991.

The negative price/cost growth before 1980 can be explained by¢hsifred war of liberation.
The political uncertainty meant reduced investment in property and bssifiéis period saw

unusual outward migration. There was also disinvestment in some of the economic sectors

1980-85 high rise in plot costs related to resettlement aftep@mdience from Britain in 1980.
There was a general high demand for plots. Under subdivisions, if MdahdrEast is taken as
an example subdivision applications increased from 15 per year in98@b to 36 per year in
1996.

How does the economic and political information relate to developpuitol and planning

appeals? Despite the ups and dips in year by year percentage change:-
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a)
b)

C)

d)

9)

Just before independence there was uncertainty about what the future held

A year or two into independence the resettlement programme was introduced.

1985/86 and the 1987 Unity Accord. There was civil strife which stalled developmeet. La
the Unity Accord brought political stability.

Realisation that the command economy does not work, the crumbling aftie¢ Snion and
the fall of socialism led to the thawing of the cold w&kewed macro-economic policies of
the 1980s further put pressure on the government to change.

ESAP was introduced in the early 1990s leading to liberalisation @mdlperegulation of
the economy.

1992/93 and 1993/94 there was drought and drought after effects whichedveigivn the
economy.

1994+ there was full steam liberalisation and decentralisatigeneral and in planning in

particular. e.g.(relate planning appeals rise and fall into this)

The development control practice is influenced by a host of factors as Curl pointed out

A comparison of cumulative rent index, building index and appeal cheesthat the building

index rises steeply compared to the other two (See Appendix iB@cdme more costly to put up

a building after 1990. Similarly, revenue to be accrued from reptihgesponded positively to

increased building costs. Delayed planning permission meant lagntofevenue of facing

increased construction costs.
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FIG. 7 CASES, RENT AND BUILDING INDECES
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Taking 1980 as the 100% index rent rose by 989% and the building indelxyr@541% in 15
years. Those who faced 1 or 2 year delay in the mid 1980s to 1996 samuatarscosts rising
by 50% within the 2 year period. This agrees with Manyere’s lifihfs on the issue of special

consent in her Harare City studies.
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CHAPTER SEVEN

7.0 SUMMARY, CONCLUSIONS AND RECOMMENDATIONS

7.1 Reflecting on Sub-problems, Objectives and the Hypotheses

Since the study paper is coming to an end, it is necessaryettt @ what was set out as the task
ahead in Chapter One.

One of thesub-problemsn this study is to look at how the body of planning law that governs
development in Zimbabwe today has evolved. It is believed the stedynialy given a critical
outline of the history of development control and planning appeals in Chapeer This outline
attempted to show how development control parameters were graahwBystematically drafted.
The laws and regulations governing development were continuously unatamyscPragmatism
was the overriding factor in policy drafting and pronouncements e.gvdaHe of the Capewell
Commission of 1949 and the decision to move development control from th&trylioh Health

to a new department in the Ministry of Local Government in 1933. athemulation of a body
of policies and scattered legislation on the physical environmentually led to a planning law
statute of 1933 the Town Planning Act. This watershed legislatggeted a flurry of activities

in developing a body of planning law and development control procedureslassnthe
refinement of the planning appeals law and procedures. ChaptepuEsvehe planning appeals
process in context. It is this accumulated material, includiag v, and customs in planning

law that influence decisions at the Administrative Court.

The second sub-problemelates to providing a statistical analysis of the plannppeals. The
manner in which data on planning appeals was gathered and prosedssulissed in Chapter
Four. The Chapter shows how the relevant planning appeals re@i6@3 oases was prepared
(See Appendices 3 & 4). The characteristics of that dathemehalysed in Chapter Six to answer
the second sub-problem. The various analytical tables and diagrams take cognitd@géveh
data characteristics in the methodological sections of ChapteraRduaire in the context of the

overall objective of the Study, which is “to improve the understanadiirige laws pertaining to
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development control policies and procedures and the manner in whiclodea@ase arrived at
through an analysis of planning appeals...”. Itis put forward thapter Six provides the desired

statistical analysis for a better understanding of planning appeals.

Having reflected on the sub-problems, the next logical step is to reflect cet tigexctives. The

first objectiveis to explain and comment on the evaluation of the development conttebprand
procedures. Chapter Five attempted to outline and discuss the vapeatsad development
control and how they came into being e.g. the thinking behind the setting of plot sizes and the use
of zones as set in master plans or schemes. These y@apomg standards have been the subject

of court appeals.

On thesecond objective,td explain planning appeal cases population statistics from 1976 to
19967, this was done in Chapter Six Part One. It was noted that plaapegls are influenced
by socio-political-economic factors. An economic down turn, f@neple, leads to increased
subdivisions of land for sale to make ends meet. On the other handnigasson during the
politically unstable 1980s dampened property value. It was also hatetié number of planning
appeals is related to the type of land tenure i.e. communal Iaadl;scale commercial farming
land, large scale-commercial farming land and urban land. Furtherpianning appeals can be
explained by the propensity to appeal. The users and consumers opdex@ontrol at times
do not easily accept decisions made by the LPA and think the $ Réting unfairly. A closer
look at the reasons for appeal, pattern of appeals, rate of appealsrticular RTCP Act section
and the push for a decision at the Administrative Court points to inageguatd government

laws and policies and procedures.

The hypothesis that planning appeals are increasing is only troel®8%. From 1990 to 1996
planning appeals have gradually declined as shown in Table 3. Tleelted@irst hypothesiss
false.

Thethird objectiveis mostly about determining the nature of delay in and evalu&ignglanning

permission application process. In Chapter Four, a description of heig thibe done is given.

Because of the required detailed analysis, a sample of 74 appeslveas drawn. This sample

176



Joel Chaeruka MPhil

was subjected to various statistical manipulations the resuitisicti are discussed in Chapter Six
Part Two. Has the analysis of the sampled appeal cases pravidediusive insight? Thsecond
hypothesigs that there is delay in processing planning permission apphsaboth at the LPA
level and at the Administrative Court. Chapter Six Part Twdbksked that there is delay. This
hypothesis is true. The causes of delay at the Adminisr&ourt are many and are attributable
to various players. They can be put into five broad groups as outlittezléonclusion of Chapter

Six Part Two.

The subsidiary hypothesis, to teecond hypothesisn delay is that applications for planning
permission that come to the administrative court are delayed longer at LAhkewehose that do
not come to the court. This hypothesis is true as a comparatiyesiarof planning permission
applications for Harare City vis-a-vis the national sample ofas¢ at the LPA level show i.e. in
Chapter Six Part Two.

The fourth objectivethat relates to the turn around time for planning permission apphsato
indicators of change in development costs ties in withthirel hypothesighat the delay in
finalising planning permission applications burdens the applicantsingtbased development
costs because the system is slow and expensive. There isrdéh@yprocessing of planning
permission applications as demonstrated in Chapter Six Part T change in costs and loss
of revenue had been discussed in Chapter Six Part Three. The ecengmonment from 1976
to 1996 was characterised by a declining economy up to 1989-1990 and actaioley from
1990 to 1996. There were inflationary pressures and accompanyirgalevaof the Zimbabwe
dollar. The compounded result was a rise in development costs (See Appendices 6 to 8).

-time frame range

-devaluation range

-cost changes range
Thethird hypothesighat delay in finalising planning permission applications burdensvestor

with increased cost or loss of revenue is true.

Thefourth hypothesipoints out that new thinking on development control and planning appeals

is not being taken on board. This is partly true and partly false.
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In Chapter Five the ZIRUP Annual School papers have revolved araomahizer of topics that

meant to facilitate economic development. In 1993 the Annual Schootdethow to liberalise

the development control process to make it more permissive. The Auhalin 1992 and 1996

also discussed economics and spatial planning and how land use planning can be used to promote
enterprenuership. Some of the main themes running through the Annual Sohmol991 to

1996 were mixing of land uses relaxing the use of zones in planningnandraging public

participation.

From these records there has been reluctance in the planniaggmwofto accommodate change.
The slowness is attributed to political thinking, professionalisaff shortages and experience.
Politically, those in positions of influence want the rigid zonintpofl uses to remain. Also the
command economy associated with the socialist era in Zimbalsti# affecting the way of doing
business even after reintroducing capitalism. Professionally, ptafeelr it is their duty to
promote orderly development that augurs well for amenity and hedhiaff shortages in
government have been caused by the Public Service commissionisgreeposts made vacant
due to death, retirement, promotion or resignation. Remuneration isvalsoch that the turnover

of planners in government and local authorities is high hence the lack of experiemcexigla
In 1994 Statutory Instrument 216 Regional Town and Country Planning (Regs)atvas
gazetted but ignored (soon after awards) at the same tilmere Was no follow up as to how it

was to be implemented. Some LPAs utilised it others left it on the shelvebdo dast.

The last objective “to identify shortcomings in the planningesysand recommend corrective

action” is tackled immediately below.
7.2  Shortcomings
Shortcomings can be grouped into categories such as institutionalitgapasvision and

recording of data, competence of those involved, the legal framdaratkvelopment control and

management.
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Legal Framework

The legal framework as discussed in Chapter 5 has beenatéasisice 1976. Before 1976 there
was continuos review of the planning act and accompanying regulatiassalso worth noting
that scheme plans that are in use today in urban areas suchaes Karekwe and Mutare were
prepared before 1976. Marondera Town’s master plan is over 20 yearS\Vitld.such key
instruments of development control not being updated it is not surptisbghe development

control system is being challenged in the courts.

Competence of those involved

It touches on the professional side. Under Chapter Six Part Twiastnoted that some
lawyers/Appellants had to come to court first before realiiag they needed the services of a
planner. It has also been observed that from 1989 onwards correspdnoente Registrar of
the Administrative Court to interested parties dwindled e.g. odaeh dates or advice on the
next step if too long a time elapsed. It is also noted thatdes to the town planning court cases
was last updated in 1976. Therefore, it is not possible to perugewagilanning court cases for
knowledge. One has to read the actual court judgements for information.

Management and Institutional Capacity

In so many cases one finds that the letters signed by Acting Registiiag Roovincial Planning

Officer or statements such as the City of Harare had teaesdegal advice from outside fill the
files. To a great extent this indicates the manpower probietinei organisations dealing with
development control. When this is combined with the competence factor, in termsredreoge

delays are bound to happen and procedures are not followed.

The fact that the Administrative Court is centralised in Hairzadvertently implies a disadvantage
to those in out lying areas e.g. Masvingo and Mutare. The dmdy tiwn that has provision for
an Administrative Court is Bulawayo. They cannot open other offieesuse of financial
constraints. Bearing in mind that the Administrative Court hasl2€ functions e.g. rent appeals,

property valuation appeals and water rights appeals its capacity igllimite

There is no management system put in place by the governmentute émst records on the
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planning appeals are captured centrally. There seem to becwr atfDPP tasked with capturing

data including planning appeals.

Provision of Data

As discussed in Chapter 4 records on planning appeals are incobletd the Administrative
Court, Physical Planning or city of Harare. Worse still saih#e records have been lost or
misplaced. Furthermore, as discussed in chapter 2 and chaptero@egagbvernment has not
centralised the capture of planning permission data which nia#igcult to analyse planning
appeals data. Such a scenario implies that the governmenhaotved in town planning appeals
do not seriously question their actions in development control sinceahabnly be done by
critically analysing actions taken.

Procedure and Process

The problem may have arisen because of the disbandment of reséaesis of DPP. The files
compiled by these officers as evidenced by stock in the DR, is educating and interesting.
The issue of research and/or research officers may negtsi reossibly it explains the limited
and slow pace in policy formulation activities. Of course lackradricial resources may have
contributed to the problem. The writing of guidelines soon after pg@roypouncements or
issuance of regulations may help speed up decision making at applicat permit level and
reduce the need to appeal. This applies for example to statoustmyment 216 of 1994 which
reduced use class groups from 9 to 6 in number. Because no serieus refvactions taken are
done, procedures like how to determine the viability of a farm have remained stat

7.3 Issues

ISSUES ON DELAY
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a) There are times when the LPAs set themselves increditgydecision-making periods e.g. 455

days for a Section 26(1) application instead of 92 days.

b) Using the median on average applications took 15 days more fi@ns26(1), 59 days more
for Section 26(3) and 78 days more for Section 40 with an overathg® delay in decision-

making of 59 days.

c) There is a discussion to reduce the period for determining an applicdti®A &vel from 3
or 4 months to about 2 months. However, there is a problem in that some planning committees

sit once per 2 months. This also raises the issue of delegation.

d) Subdivision appeal cases on the basis of a comparative analygshoéan and the median as
average time periods are always filed one month late possibdyid®enost of the objectors are

rural based.

e) On some subdivision planning permission applications, City ofréelanade the mistake of
setting a decision-making period of three months. However, the afomtis were decided within

the three months.

f) Section 40, subdivisions, respondents took an average 5 months insteachohtim& respond
to appellant’s case. It is unbelievable that they (Respondents)suelke huge contribution to

delay at the courts.

ISSUES OF PROCEDURE/PROCESS

a) Appellants have had problems in distinguishing between a Notippefal and Appellant’s
Case. There seem to be no available literature clarifyingetparases for use by appellants.
Although the legal instruments in planning boldly state that an appetn represent him/herself
central government has not visibly facilitated this. As a resokt appellants end up engaging
lawyers because the law is too difficult for them. Thereaarember of cases where the appellant

had sought the services of a lawyer at the last minute as confirmed byoondesce.
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b) Judges seem to have unlimited time to actually pass judgeihenacknowledged that speed
may not necessarily mean justice. However, a reasonable tidelige may help. How do we
handle the postponement of hearings at the administrative court arttbviolong can a

postponement be sine die by default?

c) Section 3, Part Il, of the Town Planning Court Rules, 1971, statdsriwhe period prescribed
by the Act, or where no period is so prescribed, within twergitealays of the making of a
decision, appeal......". Sections 38 and 44 of the RTCP Act, 1996, “.... miaiynwite month of
the notification of such decision..... or such longer period as the Presidide Administrative
Court may grant in writing authorise appeal...”. Whilst going throbghAdministrative Court
cases it came out that there is a lot of emphasis on the 2&nthy®t the Town Planning Court
Rules note the superiority of the RTCP Act. The 28 days cannottapgeygtions 26(1) & (3) and
40. RGN No. 924 of 1976, RTCP (Subdivision and Consolidation) Regulations{ionSketalso
allows one month “.... Appeal to the Planning Appeals Board within one month....".

In short some of the applications for condonation were not necessary.

ISSUES ARISING FROM ECONOMIC AND POLITICAL ENVIRONMENT

a) Limited attempts to relate macro/micro economic factofisittuations in planning permission
appeals are done in the courts. The problem stems from the tatietteahas been no deliberate
policy to accumulate data on all kinds of planning permission appiisatiEach LPA has been
left to do what it sees fit. There is no deliberate opinion gathpeas to what users and consumers
of development control think. At least this is not evident in liteeafound during literature

review.
b) There is urgent need to redefine the role of the planning profession in the gthlbabsiomy,

market driven and backed by human rights law. The solution might be in a move away from

development control persee to increased resource management in the contextaifosjzeics.
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ISSUES OF OUTDATED PLANNING FRAMEWORK

a) The planning framework has been static for a long time. Issues of fdnilitywieave become
a major bottleneck in development because the viability criteria are alitd&sesuch
agricultural viability is contested a lot at the courts. There is the issue darmaimng
technologies to be looked into. There is scope for a clear-cut criteria for Ipani-subdivision

so that time is not wasted in lengthy consultations except where necessary.

ISSUES OF PROJECT VIABILITY AFFECTED BY DELAY

Planning permission delays and procedural delays are causingmsvedibot extra project costs.

7.4 Recommendations

RECOMMENDATIONS ON DELAY

a) General set down dates: On receiving no interest toteepgpondent’s heads of argument the
Registrar should set possible dates.

Legal decision date: Should be the date when council siting aotuicit endorses decision of
planning and Works Committee and not the date when Officers writgptiieeant on council’s
decision. (Please, note that with the way planning appeals agehaidled this may disadvantage
developers).

b) There is need for a re-look at the rules and regulations govéheipgocessing of subdivisions
with a view to reduce the turn around time or to adjust regulatiosisttreality. The time periods
set for the various stages of processing subdivision applications may not stecreali

Set in place a code of conduct, best practice, and enclose sana! afiplication forms. The
cost for the code should be included in the application cost. Effort sheutthde to encourage

LPAs to make decisions on time.
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c) The problem of respondents taking an average 5 months to respobditesson Appellants’
Cases seems to be deep seated and needs a deeper underfstiaadsogind recommendation.
This is an area that may need further studies including auditibBA planning systems. How

comparable is the degree of late actioning of appeals by LPAs and afg¥lla

d) There may be need to have a closer look at this situationgftisestent filing of subdivision
appeals one month late) with a view to increasing the time ongubanit appellant’s case to 60
days. If this happens, judges may have to be stricter ondh&ngy of condonation (See section

on the aspect of condonation in Chapter Six).

e) The period within which an application for subdivision in urban asepsocessed be set at
three months instead of the current four months in the regulationss beba accidentally shown
that it is possible. Urban subdivisions unlike rural subdivisionsstreeghtforward and less
involving. A best practice document can informally make urban Lésae turn around time on

subdivision applications.

RECOMMENDATIONS ON PROCEDURE AND PROCESS

a) On dispatching a refusal notice or permit the LPA shoulddadyebound to enclose a copy of
the Town Planning Court Rules for the applicant’s use. A simptaplg appeal procedure table

as outlined by Hamilton (1991) should be attached to every refusal notice.

b) Time to submit a Notice of Appeal and the Appellant's Casecemmended for 2 months.

This is based on condonation applications.

c) Statutory undertakers and LAs should be allowed to appeal adendlirtister’'s decision in
some cases. It should be explicit in what circumstances theahAe able to sue Minister and
the Minister can be able to sue LA . The call in powers of the Minster have to bectckarither

both for plan preparation and development permits by way of statutory instrument.
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d) On set down date - the moment the appeal is properly lodigedrimg date should be set so
that officers work with a target date. This means the procedumnfappeal has to be revised.
Differentiate i) appeal against condition in permit (4 months)

i) refusal of development permit/enforcement (6 months)

iii) Subdivision applications (6 months)

iv) Supreme Court (1 to 2 years)

e) Admittedly, judges need time to write sound judgements. Howéyariods by which time
they should have passed judgement are to be discussed it should be bondktivat not all cases
take one or two days to hear. Some take a week and others wsbksireumstances should be
factored in. However, a best practice document for Administr@met judges on town planning

cases may be necessary.

RECOMMENDATIONS ON RECORD KEEPING

a) A format of keeping records at the administrative court and at LAs should ineppate and

monitored. Management should be encouraged to supervise this exercise.

b) Creating a comprehensive case register at the court:
Columns are suggested as given below.
Case number

District/Place

Province

Nature of appeal (Section of Act)
Nature of Development

Date Appeal was lodged

Decision Date

Time period Taken

Nature of Decision

Information Location
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Immediately after the conclusion of a case records should be updated bysa#isponsible.

RECOMMENDATIONS ON MANAGEMENT

a) The advent of the “African City” in Zimbabwe is just arounddbier as urbanisation increases
pace coupled with the march of the indigenization process and phyiinaing is likely to be
significantly affected. The high standards of urban developmeng bejoyed currently are not
sustainable especially after the economy has continued to noderdive past decade. There is
a case for revising planning standards.

There is need to review planning standards with a view to comethpaffordable standards

otherwise physical planning will become irrelevant.

b) The statistics on planning permission applications are ndlyeavailable. Local authorities
should be asked to make returns to the Minister through the Departn®initsadal Planning. The
DPP should prepare a database on planning permission applications tablasel@aan be used for
comparative analysis and policy formulation. Since the Centatisttal Office collates some

data on the building industry and plan approval, the two departments can share notes.

c) There should be officers in DPP tasked with researchstisgecific for a given period at any
one time (officers can rotate). It is such officers who wdwtp in developing database in

development control and providing possible solutions to some of the development control issues.

d) On registers local authorities should introduce or reintroducedhgnn “Date Complete
Application Received” for easy of comparison and monitoring when punsigeDate of
Acknowledgement” and “Date Decision Made”.

That immediately after the conclusion of a case records should be updated.
e) Time to establish a local Government ombudsman’s or expand Administrative Court to

Provinces and widen its scope of which planning will be one of the matters to be

considered.
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RECOMMENDATION ON PROJECT VIABILITY/ECONOMICS

Government should take into consideration the cost caused by delays in planning and try to
accommodate the investors by implementing best practice and publicpaditici Economic
planning issues should be seriously considered in planning permission decisions and at the
courts.

PLANNING FRAMEWORK

Planning instruments should always be up to date, which implies that the manpowiensituat

should be audited as well for the employment of enough manpower.
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APPENDIX 1

ACTS OF PARLIAMENT AND STATUTORY INSTRUMENTS IN PLANNING
Regional Town and Country Planning Act Chapter 29:12, Revised addition 1996

Statutory Instrument 53 of 1996 Regional, Town and Country Planning (Dewatbpm
(Amendment) Regulations, 1996 (No. 3) (Act 22 of 76)

Statutory Instrument 271 of 1994 Regional, Town and Country Planning (Subdivision and
Consolidation) (Amendment) Regulations, 1994 (No. 2) (Act 22 of 76)

Statutory Instrument 216 of 1994 Regional, Town and Country Planning (Use roups
Regulations, 1994 (Act 220f 76)

Statutory Instrument 263 of 1986 Regional, Town and Country Planning (H&vpje
Area) Special Development Order, 1986 (Act 22 of 76)

Taylor G A (1985) Regional Town and Country Planning Act No. 22 of 1%ptaBatory
Guidance Notes on Parts Ill, IV and V

Statutory Instrument 381 of 1982 Regional, Town and Country Planning (Gbstacl
Limitation Areas of Aerodromes) Notice, 1982 (Act 22 of 76)

Statutory Instrument 380 of 1982 Regional, Town and Country Planning @ener
Development) Order, 1982 (Act 220f 76)

Statutory Instrument 379 of 1982 Regional, Town and Country Planningiiptes of
Controlled Development Centres) Notice, 1982 (Act 22 of 76)

Statutory Instrument 378 of 1982 Regional, Town and Country Planning (Destuncil
Areas) Special Development Order, 1982 (Act 22 of 76)

Statutory Instrument 377 of 1982 Date of commencement: Regional, TowQoamdry
Planning Amendment Act 1982 (Act 9/82)

Rhodesia Government Notice No. 773 of 1977. Regional, Town and Country Planning
(Claims and Compensation) Regulations, 1977 (Act 22/76)

Rhodesia Government Notice No. 248 of 1977. Regional, Town and Country Planning
(Master and Local Plans) Regulations, 1977 (Act 22/76)

Rhodesia Government Notice No. 927 of 1976. Regional, Town and Country Planning
(Development) Regulations, 1976 (Act 22/76)
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Rhodesia Government Notice No. 926 of 1976. Regional, Town and Country Planning
(Use Groups) Regulations, 1976 (Act 22/76)

Rhodesia Government Notice No. 925 of 1976. Regional, Town and Country Planning
(General Development) Order, 1976 (Act 22/76)

Rhodesia Government Notice No. 924 of 1976. Regional, Town and Country Planning
(Subdivision and Consolidation) Regulations, 1976 (Act 22/76)

Rhodesia Government Notice No. 917 of 1976. Regional, Town and Country Planning
(Advertisements) Regulations, 1976 (Act 22/76)

Regional, Town and Country Planning Act No. 22 of 1976

Rhodesia Government Notice No. 95 of 1973. Town Planning Court (Remanerati
Travelling and Subsistence) Regulations, 1973

Rhodesia Government Notice No. 48 of 1972. Town and Country Planning &3ener
(Amendment) Regulations, 1972 (No. 7)

Rhodesia Government Notice No. 621 of 1971. Town Planning Court Rules, 1971 (Cap
133)

Rhodesia Government Notice No. 588 of 1971. Town and Country Planning ((enera
(Amendment) Regulations, 1971 (No. 6)

Rhodesia Government Notice No. 662 of 1970. Town and Country Planning (Endowment)
(Subdivision in Municipal Areas) Regulations, 1970

Rhodesia Government Notice No. 344 of 1965. Town and Country Planning ((enera
(Amendment) Regulations, 1965 (No. 5)

Rhodesia Government Notice No. 29 of 1964. Town and Country Planning &jener
(Amendment) Regulations, 1964 (No. 4)

Southern Rhodesia Government Notice No. 331 of 1963. Town and Country Planning
(General) (Amendment) Regulations, 1963 (No. 3)

Southern Rhodesia Government Notice No. 99 of 1962. Town and Country Planning
(General) (Amendment) Regulations, 1962 (No. 2)

Southern Rhodesia Government Notice No. 397 of 1961. Town and Country Planning
(General) (Amendment) Regulations, 1961 (NO. 1)
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Southern Rhodesia Government Notice No. 104 of 1960. Town and Country Planning
(General) (Amendment) Regulations, 1960

Southern Rhodesia Government Notice No. 465 of 1958. Town and Country Planning
(Supplementary Orders) Regulations, 1958

The Town and Country Planning Act Chapter 213 of 1945

Town and Country Planning Act Chapter 133 of 1933

These acts and regulations form the basis for development control. Thbg arest used.
They are referred to in Chapter One.
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APPENDIX 2
ACTS OF PARLIAMENT WHICH REQUIRE EXAMINATION IN AS F AR AS
DETERMINING WHETHER THEY STIFLE DEVELOPMENT OR NOT:
DEREGULATION COMMITTEE
Control of Goods Act (Chapter 14:05)
Traditional Beer Act (Chapter 14:24)
Shop Licence Act (Chapter 14:17)
Shop Hours Act (No. 7 1975)
Regional Town and Country Planning Act (Chapter 29:12)
Urban Councils Act
Rural District Councils Act (Chapter 29:13)
Labour Relations Act No. (Chapter 28:01)
Road Motor Transport Act (Chapter 13:10)
Customs and Excise Act (Chapter 23:02)
Income Tax Act
Exchange Control Act (Chapter 22:05)
Liquor Act (Chapter 14:12)
Deed Registries Act (Chapter 20:05)
Land Survey Act (Chapter 20:12)
Companies Act (Chapter 24:03)
Water Act (Chapter 20:22)
Parks and Wildlife Act (Chapter 20:14)

The Deregulation Committee was tasked with analysing the lawggul&tions of Zimbabwe and
make specific recommendations on those that heeded amendmentr ito grdemote economic
development. These Acts are touched on in Chapter Two passage 2.4 hapter Eive passage
5.6. The RTCP Act was one among many acts that were considered byetipal&@ion Committee.
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b)

APPENDICES 3 AND 4 NOTES/KEY
T1410 or T1736 refers to court case number in the Court Register

LOCAL AUTHORITIES/DISTRICTS

Sal -Salisbury/Harare

Sal W -Salisbury Rural

SalC -Salisbury City

Harare W -Harare West Rural Council
Harare C -Harare City

Goro -Goromonazi

Masvi -Masvingo

Umzin -Umzingwane

Byo -Bulawayo

Maro -Marondera/Marandellas
Chimani -Chimanimani/Melsetter
Buliimam  -Bulilimamangwe

Lomagu -Lomagundi/Makonde
Nyami -Nyaminyami

PROVINCES

MC -Mashonaland Central

MW -Mashonaland West

ME -Mashonaland East

MN -Manicaland

MTN -Matebeleland North

MS -Masvingo/Victoria

MID -Midlands

MTS -Matebeleland South
SECTION OF RTCP ACT/TYPE

Enforce -Enforcement Order

N -Section not known

Use C -Change of use/Special Consent
Perm Con -Permit Condition

Title Con -Title Condition

Sec 40 -Section 40 or 26 or49 etc of RTCP Act
Scheme -Town and Country Planning Scheme

Road Wide -Application to Widen Road

Road Accs  -Application to Create Road Access
Storm Drai  -Creating a Storm Drain

Road V -Question on Vesting of the Road
High Cou -Application referred to High Court
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d)  DECISION

With -Withdrawn

Order -Court Order

Sup Order -Supplementary Order
Not Pl Iss -Not a Planning Issue
Post -Postponed Sine Die

The above are abbreviations for the information found in the Court Regatégsibelow.
The abridged court register was included as Appendix 3 because the reagister
manageable and makes it ease for reference as given in the thesisandie Appendix

4 is also included to enable one to check on the analyses.

Vi
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APPENDIX 3: TOWN PLANNING COURT REGISTER

CASE DISTRICT PROVINCE TYPE DATE DATE TIME DECISION
: LODGED FINALISE DAYS

T1410 Sal ME Perm Con 1/6/76 3/4176 58 Wiih
T1411 Sal ME Title Con 14776 3/15/76 61 With
T1412 Byo MTN  UseC 4129176 82076 95 With
T1413 Victoria MS Town 2/16/76 6/9/76 114 Wik
T1414 Sal C ME Sec 32 2/23/76  5/11/76 78 Wiih
T1415 Sal ME Use C 29176 6/22/76 134 Grant
T1d16 Sal ME Title Con SIslTe  119/76 75 Retuse
T1417 Sal ME Perm Con  5/24/76  6/29/76 36 With
T1418 Byo MTN  TitleCon  6/10/76  4/14/77 308 Grani
T1419 Sal ME Title Con M6 /12/76 42 Wil
T1420 Chiredzi MS Title Con 76 8125176 55 Refuse
T1421 Sal C ME Use C TNT6 2125177 239 Refuse
Ti1422 Byo MTN Title Con 718176 9/124/76 78 Refuse
T1423 Sal C ME Use C IAVELS W 351 Graui Con
T1424 Sal C ME Title Con 11/5/76 2/8/77 95 Graut
T1425 Sal C ME Use C 112016 1120077 250 Graut
T1426 Byo C MTN Title Con 144777 6/23/77 160 Refuse
T1427 Sal C ME Title Con 371771 11/10/77 248 Wiikh
T1428 Sal ME Scheme 311777 55117 55 Refuse
T1429 Sal C ME Use C 3125171 2123178 335 Refuse
T1430 SalC ME Use C 3N 2177 249 Lapse
T1431 Sal ME N SIA1TT /3178 425 Refuse
T1432 Sal ME Enforce SIN6/7T  4/20/78 339 Order
T1433 Byo MIN N 427177 122177 86 With
T1434 Sal C ME Sec 40 62177 9/20/78 475 Grant
T1435 Chiredzi MS Perm Con  6/16/77  5/30/78 348 Grant
T1436  Byo MTN Sec 26 6/23/77  3/15/78 265 Grant
T1437 Sal C ME Sec 26 6/27/77 7125177 28 With
T1438 Sal C ME Enforce 7122177 12/9/77 140 With
T1439 Sal C ME Use C 9/9/71  4/19/78 222 Refuse
T1440 Sal C ME Road Wide 9/25/77  1/22/79 484 Refuse
T1441 Maro ME Sec 40 10/4/77  9/27/78 358 Refuse
T1443 Sal ME Sup Order  11/4/77  2/15/79 468 Sup Order
T1444 Sal C ME Enforce LT 1123178 77 With
11445 Sal ME Use C 11/22/717  7/13/78 233 Grant
T1446 Mutare MN Enforce 11/23/77  10/28/78 339 Grant
T1447 Sal W ME Sec 26 1/5/78 11/22/78 321 With
T1448 Sal ME Sec 26 1/3/78  6/27/78 175 Grant
T1449 Sal ME Sec 40 3/13/78  7/18/78 127 Refuse
T1450 Sal ME Sec 26 3/16/78  7/24/78 130 Grant
T1451 Byo MTN  Sec26 3/16/18  4/10/78 25 With
T1452 Sal ME Use C 4/24/78 1/7/80 623 With
T1453 Sal C ME Sec 26 415118  10/30/78 208 Wiih
T1454 Sal ME Sec 26 5/8/718  9/28/78 143 Grant
Ti1455  Sal ME Sup Order  5/17/78  11/7/78 174 Sup Order
T1456 Sal ME Enforce 727178 11/29/78 125 With
T1457 Byo MTN  Enforce 8/11/78  1/26/79 168 Refuse
T1458 Sal ME Sec 26 9/1/78 11/16/78 76 With
T1459 Sal C ME Sec 40 9/27/78  2/15/79 141 Refuse
T1460 Sal ME Rd Accs  10/17/78  7/16/80 638 Refuse

Vii
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Ti401
T1462
T1463
T1464
T1465
T1466
T1467
T1468
T1469
T1470
T1471
T1472
T1473
T1474
T1475
T1476
" T1477
T1478
T1479
T1480
T1481
T1482
T1483
T1484
T1485
T1486
T1487
T1488
T1489
T1490
T1491
T1492
T1493
T1494
T1495
T1496
T1497
T1498
T1499
T1500
T1504
T1502
T1503
T1504
T1508
T1506
T1507
T1509
T1510
Ti511
T1512
T1513
T1514
T1515
T1516

Chiredzi
Sal

Sal

Sal
Byo
Sal

Sal

Sal
Makoni
Sal

Sal

Sal

Sal

Sal

Sal

Sal

Sal
Byo
Sal

Sal

Sal

Sal

Sal

Sal

Sal
Sal
Byo
Sal
Sal

Sal

Sal
Sal

Sal

Sal

Sal

Sal
Byo
Sal
Byo
Sal C
Sal

Sal

Sal C
Sal
SalC
Sal

Sal C
Harare C
Harare W
Harare
Harare
Harare
Harare
Harare
Harare

MS

ME

ME

MTN
ME
ME
ME
ME
ME
ME
ME
ME

ME
MTN
ME

Sec 40
Sec 35
High Cou
N
Enforce
Sec 26
Use C
N

Sec 26
Use C
N

Use C
Use C
Sec 26
Sec 26
Enforce
Use C
Use C
Use C
N

Sec 26
Use C
Use C
Use C
Enforce
Use C
Road V
Enforce
Sec 40
Sec 32
Use C
Sec 40
Use C
Sec 30
Sec 40
Use C
Sec 26
LDP
Sec 26
Use C
Sec 26
Enforce
Use C
N
Enforce
Enforce
Use C
Enforce
Use C
Enforce
Use C
Sec 26
Use C
Use C
Use C

viii

11/6/78
11728178
12/18/78

2123119

4/9/79

419719

4/23/79

5124119

6/25/79
12/11/79

2/21/80
3/19/80
2/21/80
3/12/80
5/19/80
4/17/80
1/11/80
11/19/79
2/18/80
C 3180
712/80
712/80
712180
3/12/81
3/17/81
4/28/5 1
4/23/81
4/15/%1
5/29/81
6/19/81
7127181
7/20/81
8/3/81
8/5/81
8/5/81
8/6/31
8/27/81
10/15/81
10/19/81
10/23/81
12/16/81
12/24/81
1/6/82
22182
2/23/82
3/3/82
412182
4/26/82
5127182
5/28/82
6/23/82
6/24/82
8/3/82

3/5/79
2/2179
3122119
2/22/80
8/26/80
11721179
8/17/79

2/11/80
7/15/80
1/2/80
6/26/80
1/22/80
YW11/80
10/27/80
5/11/82
8/19/82
3/16/81
2/2/81
1/15/80
3/11/80
4/27/81
12/3/80
12/17/80
4/6/81
8/15/81
5/12/82
7/24/81
3/12/81
10/1/81
8/17/81
8/6/81
11/19/81
2/9/82
10/22/81
9/28/81
11/2/81
10/6/81
10/6/81
8/5/82
1/5/82

1/18/82

2/26/82
10/21/82
6/29/82
6/4/82
11/3/82
/5182
8/24/82
9/1/82
8/3/82
9/23/82
9/13/82

{19 Grant
66 With
94 Wiih
364 Order
505 With
216 Grant
(16 With
-28999 With
231 With
217 Yetuse
29222 Refuse
29398 Refusc
152 Grant
176 Widh
249 With
790 Grant
822 Retuse
333 kefuse
388 Gader
57 With
22 With
298 Refuse
154 Grant
{68 Grani
278 With
156 Witli
421 Grant
87 Rehuse
19 With
169 Oxder
80 kefuse
48 Refuse
115 Grant
204 Refuse
80 Wiih
54 Refuse
89 With
61 Grant
40 Lapse
294 With
78 With
-29882 None
33 With
-29944 None
51 Refuse
261 Order
126 Grant
93 Grant
215 With
70 With
89 kefuse
96 With
41 Refuse
91 Refuse
41 Giant
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T1517
T1518
Ti519
T1520
T1521
T1522
T1523
T1524
T1525
T1526
T1527
Ti528
T1529
T1530
Ti531
T1532
T1533
T1534
T1535
T1536
T1537
T1538
T1539
T1540
T1541
T1542
T1543
T1544
TI545
T1546
T1547
T1548
T1549
T1550
T1552
T1553
T1554
T1555
T1556
T1557
T1558
T1559
T1560
T1561
T1562
T1563
T1564
T1565
T1566
T1567
T1568
T1569
T1570
T1571
T1572

Harare
Goro
Masvi
Harare
Byo
Harare
Kwekwe
Byo
Harare
Byo
Harare
Mutare
Harare C
Harare
Harare
Harare
Harare
Harare C
Harare
Harare
Harare
Harare
Mutare
Harare
Harare
Harare
Harare
Harare
Byo
Matobo
Harare
Gutu
Nyanga
Harare
Harare
Harare
Harare
Harare
Masvi R
Harare
Harare
Harare
Harare
Byo
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Gweru
Harare

ME

MTS

ME

Sec 26
Enforce
Use C
Enforce
Enforce
Sec 26
Sec 40
Sec 26
Sec 26
Sec 26
Sec 26
Sec 26
Use C
Enforce
Enforce
Use C
N
Enforce
Enforce
Enforce
Enforce
Use C
Sec 26
Use C
Use C
Use C
N

Use C
Use C
Sec 40
Sec 26
Sec 50
Enforce
Enforce
Use C
Use C
N

Sec 26
Sec 26
Enforce
Use C
Sec 26
Sec 26
Sec 26
Sec 26
N

Use C
Use C
Sec 26
Enforce
N

N

Use C
Sec 26
Use C

5/8/82
8/5/82
8/19/82
12/10/82
12/23/82
1/18/83
1/18/83
1/18/83
1/18/83
2/2/83
5/20/83
6/1/83
6/9/83
6/22/83
7/21/83
7/21/83
722183
7/25/83
7125183
7/25/83
7125183
8/22/83
9/5/63
9/14/83
9/19/53
9/19/83
11/17/83
12/6/83
12/20/63
12/29/83
1/6/84
2/2/%4
3/6/i4
3/9/84
4/2/84
4/5/84
4/5/84
4/8/34
6/12/84
4/2/84
7/30/84
8/3/84
8/10/84
9/18/84
9/24/84
9/26/84
10/11/84
10/15/84
10/16/84
10/16/84
10/19/84
10/19/84
8/9/84
11/16/84
12/6/84

10/15/82
1/25/83
1/4/83
4/26/83
4/28/83
3/1/83
3/16/83
5/12/83
3/8/83
7/25/83

10/31/83
11/14/83
11/28/83
1177783
9/20/83
10/31/83
11/4/83
11/4/83
11/4/83
11/4/83
7/9/84
1/13/84
5/18/84
2/17/84
1/18/84
3/27/84
5/28/84
4/24/84
3/26/84
2/23/84
3/22/84
3/20/84
7124/84
6/18/84
7/18/84
11/7/84
7/11/84
8/27/84
11/2/84
1/18/85
12/11/84
11/19/84
1/8/85
6/4/85
5/7/85
12/5/84
2/15/85
3/22/85
12/4/84
3/22/85

11/27/84
2/22/85
2/15/85

160 With
173 Lapse
138 Papse
137 Refuse
126 Refuse
42 Grant
57 With
114 Lapse
49 Wiih
173 Reruse
-30456 Grant
152 Lapsed
158 Grani
159 Wiih
109 Wiih .
61 Wilh
101 With
102 With
102 Wi
102 With
102 Wiih
322 Refuse
130 With
247 Wiih
151 With
121 Givani
131 Lofuse
174 Grant
126 Girant
88 Lupsc
48 Lapsc
49 Ltefuse
14 With
137 Refuse
77 Refuse
104 Grani
216 With
94 Grani
76 With
214 With
172 ).apse
130 Grant
101 With
112 Lapse
253 Post
223 With
55 Grant
123 With
157 With
49 Lapse
154 With
-30974 Retuse
84 Refuse
98 With
71 Refuse
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T1573
T1574
T1575
T1576
T1577
T1578
T1579
T1580
T1581
T1582
T1583
T1584
T1585
T1586
T1587
T1588
T1589
T159%0
T1591
T1592
T1593
T1594
T1595
T1596
T1597
T1598
T1599
T1600
T1601
T1602
T1603
T1604
T1603
T1606
T1607
T1608
T1609
T1610
T1611
T1612
T1613
T1614
T1615
T1616
T1617
T1618
T1619
T1620
T1621
T1622
T1623
T1624
T1625
T1626
T1627

Harare
Umzin
Harare
Maro
Harare
Harare W
Harare
Harare
Harare C
Byo
Glendale
Byo
Harare
Harare
Harare
Byo
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Mutare
Makoni
Harare C
Mutare
Harare
Harare
Mutare
Harare
Harare
Mazoe
Harare
Byo
Harare
Harare
Mutare
Harare
Harare
Harare
Mutare
Mutare
Harare
Harare
Masvi
Goro
Harare
Masvi
Harare
Byo
Gweru

ME

ME

Use C
N

Sec 40
Sec 40
Use C
Use C
Sec 26
Sec 40
Enforce
Sec 40
Enforce
Sec 26
Use C
Enforce
Use C
Enforce
Use C
Sec 40
Use C
Sec 49
Use C
Use C
Enforce
Use C
Sec 26
Use C
Use C
Use C
Use C
Sec 26
Use C
Enforce
Sec 49
Enforce
Enforce
Sec 40
Use C
Enforce
Sec 35
Sec 49
Sec 26
Use C
Sec 26
Sec 26
Sec 26
Use C
Use C
Use C
N

Sec 40
Enforce
Sec 49
Sec 26
Sec 49
Sec 40

12/6/84
12/17/84
1/2/85
1/2/85
1/11/85
12/19/84
1/30/85
2/12/85
2/21/85
3/11/85
4/1/85
4/2/85
5/9/85
5127185
5/29/85
6/5/85
6/6/85
7/4/85
8/14/85
8/26/85
11/25/85
10/29/85
11/18/85
11/22/85
12/11/85
12/12/85
1/22/80
1/30/86
1/30/86
2/7/86
2/14/8¢6
3/10/86
3/18/86
4/24/8¢
6/9/80
717186
8/1/86
8/25/86
8/28/86
9/18/86
10/3/80
10/6/8
10/16/80
10/20/86
8/28/86
10/24/86
10/27/86
11/13/86
12/2/86
12/9/86
12/24/86
12/1/86
1/8/87
1/13/87
1/14/87

2/13/85

4/2/85
6/6/85
9/5/85
6/2/85
2/19/85
7/22/85
6/3/85
10/4/85
9/16/85
5/23/85
1/15/85
7/16/85
8/15/85
9/3/85
8/28/85
10/25/85
2/24/86
9/17/85
3/24/86
2/4/86
12/13/85
2/17/86
6/11/86
6/21/86
3/14/86
6/17/86
7/24/86
4/7/86
11/86
5/30/86
4/28/86
6/23/86
7/10/86
1/29/87
11/20/86
9/24/86
9/11/86
11/25/86
10/15/86
10/9/86
2/25/87

12/10/86
2/27/87
6/1/88
4/1/87
1/14/88
3/18/87
4/1/87
4/7/87
4/27/87
7/2/187
2/6/90

69 With
-31033 None
90 Grant
155 Refuse
237 Refuse
165 Refuse
20 Wiih
160 Wiih
102 With
207 Wiih
168 With
51 With
67 With
50 Refuse
78 Reluse
90 Wiih
83 Grant
113 With

194 Rofuse

22 Refuse
119 keiuse
98 Reiuse
25 Wiih
87 With
182 With
191 Wiih
51 Wiih
138 Rofuse
175 Grani
59 Wiih
137 Reiuse
81 Wiik
41 Wiih
60 With
31 With
196 Retuse
111 Refuse
30 Grant
14 Wiih
68 With
12 With
3 Wiih
132 Wiih
-31705 None
104 Lapse
126 With
583 Grant
139 With
408 With
99 Grant
98 With
127 Ocder
109 With
170 With
1119 With
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Ti628
T1629
T1630
T1631
T1632
T1633
T1634
T1635
T1636
T1637
T1638
T1639
T1640
T1641
T1642
T1643
T1644
T1645
T1646
T1647
T1648
T1649
T1650
T1651
T1652
T1653
T1654
T1655
T1656
T1657
T1658
T1659
T1660
T1661
T1662
T1663
T16644
T1665
T1666
T1667
T1668
T1669
T1670
T1671
T1672
T1673
T1674
T1675
T1676
T1677
T1678
T1679
T1680
T1681
T1682

Harare
Harare
Harare
Harare
Goro
Harare
Goro
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Chimani
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Byo
Byo
Harare
Harare
Harare
Harare
Mazowe
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Byo
Gutu
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Kariba
Kariba
Harare
Harare
Harare
Harare

‘Harare

Harare

ME

ME
MW
ME
ME
ME

ME

Use C
Sec 26
Storm Drai
N

Sec 26
Sec 40
Enforce
Sec 40
Sec 40
Use C
Use C
Sec 49
Sec 40
Use C
Sec 26
Enforce
Enforce
Sec 26
N
Enforce
Sec 26
Enforce
N

Sec 26
Sec 26
Use C
Enforce
Enforce
N
Enforce
Enforce
Use C
Enforce
Use C
Use C
Enforce
Sec 26
Sec 26
Enforce
Sec 40
Sec 40
N

Sec 29
Use C
Use C
Use C
Use C
Sec 26
Sec 26
Enforce
Enforce
Enforce
Enforce
Enforce
Enforce

Xi

25187
2/13/87
2/16/87
2/23/87

3/51871

4/2/87

4/2/57
4/22/87
4/23/81
4/29/87
SI15/87
5/20/87
5120187
5/29/87
7113/87
7/21/87
7123/87
7/22/87
7/31/87

9/1/87

9/1/87

9/7/187
10/9/87
11/3/87
11/6/87
11/6/87

11/23/87
12/1/87
21171877
12/18/87

1/4/88

1/8/88
1/13/88
1/15/88
1/20/88
1/29/88
1/29/8%

2/3/88

2/5/88
2/11/88
2/18/88
2/26/8%
3/10/88
3/23/88
3/23/88
3/23/88
3/23/88
3/30/88

4/8/88
4/11/88
4/11/88
4/11/88
4/20/88
4/20/88
4/20/88

4/8/87
5/19/87

8/11/87
8/25/88
7124787
8/25/38
6/8/87
9/30/87
3/29/88
71987
13187
9/7/87
11/9/87
12/14/87
2/23/90
8/20/87
10/18/87
12/16/87
2/26/88
11/9/88
1/29/88
12/28/87
7/28/88
6/24/88
8/30/88
8/22/88
1/11/88
12/13/88
3/9/88
5/16/88
9/1/88
7/22/88
3/18/88

12/2/88
8/24/88
11/8/88
12/9/8%
10/19/88
11/8/88
2/3/89
4/7/189

1/30/90
8/2/88
9/20/88
1/12/90
10/22/90
7/15/88
11/8/88
11/8/88
11/8/88
11/9/88

62 Wil
-31821 Mone
92 With
~31831 Nune
165 Wiih
S11 Gvder
I3 Witk
491 Grunt
46 With

154 Wiih

319 Righ Cou

50 Refuse
72 Guant
101 Refuse
119 With
146 Wiih
946 Refuse
29 With
79 With

106 Post
178 Grant
429 Lapse
112 With
55 With
265 Grant
231 With
281 Refuse
265 With
328 With
361 Post
65 With
179 Wiih
232 Reruse
189 Grant
58 Wiih
32071 Lapse
308 Wiih
203 Posi
277 Lapse
302 Post
244 Grant
256 Lapse
330 Grant
380 Grant
-32225 None
678 With
132 Grant
174 Retuse
644 With
924 Wiih
95 With
211 Lapse
202 Lapse
202 Lapse
203 Lupse



Joel Chaeruka MPhil

T1683
T1684
T1685
T1686
T1687
T1688
T1689
T1690
T1691
T1692
T1693
T1694
T1695
T1696
T1697
T1698
T1699
T1700
T1701

T1702
T1703
T1704
T1705
T1706
T1707
T1708
T1709
T1710
T1711
T1712
T1713
T1714
T1715
T1716
T1717
T1718
T1719
T1720
T1721
T1722
T1723
T1724
T1725
T1726
T1727
T1728
T1729
T1730
T1731
T1732
T1733
T1734
T1735
T1736
1737

Harare
Harare
Goro
Byo
Byo
Harare
Harare C
Harare
Harare
Harare C
Goro
Byo
Harare
Mazowe
Harare C
Harare C
Harare
Harare
Harare
Gweru C
Harare
Mutare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Byo

Byo

Lupane -

Harare
Harare
Harare
Harare
Byo
Harare
Harare
Harare
Harare C
Harare
Harare
Harare
Harare
Harare
Byo
Gwanda
Ndanga
Harare
Maro

ME

ME
MTN

ME
ME
ME

ME

MTN
ME
MC
ME

ME
ME
MID

ME
ME

ME

ME
MTN

MTS

ME
ME

Use C
Use C
Lease
Enforce
Enforce
Sec 26
Use C
Enforce
Use C
Sec 26
Trade
Sec 26
Sec 26
Sec 40
Use C
Use C
Sec 40
Enforce
Use C
Sec 26
Enforce
Use C
Enforce
Sec 26
Enforce
Enforce
Enforce
N
Enforce
Enforce
Sec 40
Use C
Use C
Sec 26
Sec 26
Sec 40
Sec 26
N
Zoning
N

Sec 40
Enforce
Sec 40
N
Enforce
Enforce
Use C
Use C
Enforce
Gen Plan
N

Sec 40
Sec 40
Sec 49
Sec 40

Xii

4/20/88
4/25/58
4/25/58
4/25/8%
3/518%
519788
5/9/88
5/12/38
5/12/88
6/22/38
Tl6/88
716188
7/18/88
8/9/88
8/16/48
8/31/88
9/26/88
10/10/88
10/17/88
10/19/88
10/24/88
10/24/88
11/4/8%
11/9/88
11/25/88
11/29/88
12/1/88
1/9/89
1/10/89
1/10/89
1/19/89
1/19/89
1/19/89
1/20/89
1/26/89
2/1/89
2/8/89
2/28/89
3/15/89
3/20/89
3/22/89
3/23/89
3/20/89
3/31/89
4/11/89
4/11/89
4/11/89
4/14/89
4/14/89
5/2/89
5/4/89
5/18/89
5/22/89
6/14/89
7/12/89

7/25/88
10/31/88

5/12/88
7/8/88
10/3/88

10/24/90
10/10/88
2/16/89
11/8/88
7/31/90
6/7/89
8/31/89
12/6/88
2/17/89
5/10/89
8/22/89
2/3/89

8/30/89
10/10/89
5/30/89
12/28/88
12/8/89
2/2/90
9/21/90
4/23/90
9/19/89
10/3/89
4/5/89
7/12/89
5/3/89

3/29/91
6/23/89

4/12/90
10/31/89
5/9/90
8/18/89
9/13/89
5/19/89
6/28/89
1/9/90
5/10/91
12/21/89

6/19/89
9/22/89

8/5/89
7/26/89
9/25/89

96 Grant
189 Grani
-32258 None
17 With
0d With
147 lrcfuse
-32272 Mone
895 With
131 Refuse
239 Refuse
123 Lopse
755 Grani
324 Weluse
387 With
112 Refuse
170 Grant
226 Wiil
316 Wilh
109 Refuse
-32435 Lapse
-32440 Hone
310 Refuse
340 Post
202 Grant
33 Lapse
374 Refuse
428 With
620 Lapse
468 Grant
252 With
257 Refuse
76 Refuse
174 Grani
103 With
-32534 None
786 With
135 Refuse
-32567 None
393 Refuse
225 Refuse
413 Post
{48 With
177 With
49 Lapse
78 With
273 None
759 Refuse
251 Grant
-32612 Lapse
-32630 Not Pl Iss
46 Wiil
127 Gram
75 Refuse
42 With
75 Lapse



Joel Chaeruka MPhil

T1738
T1739
T1740
T1741
T1742
T1743
T1744
T1745
T1746
T1747
T1748
T1749
T1750
T1751
T1752
T1753
T1754
T1755
T1756
T1757
T1758
T1759
T1760
T1761
T1762
T1763
T1764
T1765
T1766
T1767
T1768
T1769
T1770
T1771
T1772
T1773
T1774
T1775
T1776
T1777
T1778
T1779
T1780
T1781
T1782
T1783
T1784
T1785
T1786
T1787
T1788
T1789
T1790
T1791
T1792

Harare C
Harare
Harare
Harare C
Harare
Harare
Harare
Goro
Harare
Harare
Harare
Harare
Harare
Mutare
Harare
Ndanga
Harare
Byo
Mutare C
Harare
Harare
Harare
Harare C
Harare C
Harare C
Harare
Harare
Harare C
Iarare
Harare
Harare
Harare
Harare
Harare
Goro
Harare
Kariba
Harare C
Goro

Harare
Gwanda
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Guoro
Gweru

ME

ME
ME
ME
ME

ME

ME

ME

Enforce
Use C
N
Enforce
Sec 26
Enforce
Enforce
Enforce
Sec 26
Sec 26
Enforce
Use C
N

Sec 26
N

Sec 40
Enforce
Sec 26
Use C
Sec 30
Enforce
N
Enforce
Enforce
Enforce
Enforce
Use C
Enforce
Sec 26
Use C
Enforce
Sec 40
Enforce
Use C
Sec 40
Enforce
Sec 40
Enforce
Sec 40

Enforce
N
Enforce
Sec 40
Enforce
Sec 26
Sec 26
Enforce
N

Sec 26
Sec 26
Enforce
Sec 26
Sec 40
Sec 26

Xiii

7/12/89
7/12/89
7112/89
7/12/89
7125189
7125189
8/22/89
8/22/89
8/22/89
8/22/89
8/22/89
8/22/89
8/25/89
917189
9/11/89
9/13/8Y
9/14/8y
9/15/89
9/22/89
9/25/89
9/27/89
9/27/89
9/28/89
9/29/89
10/10/89
10/11/89
10/11/89
10/20/89
10/25/89
11/14/89
11/23/89
11/23/89
12/13/89
12/19/89
12/19/89
1/12/90
1/12/90
1/12/90
1/22/90
1/22/90
1/30/90
3/26/90
3/26/90
3/26/90
3/26/90
4/4/90
4/4/90
5/11/90
5/17/90
5/17/190
5/28/90
6/11/90
6/20/90
7/12/90
/25190

12/21/90
12/14/89

7/16/90
9/1/89
2/2/90

1/23/90

4/25/90
8/1/90
3/8/90

5130/90

9/20/90

2/13/90

9/14/90
2/14/90
2/15/90

3/26/90
6/19/90

2/20/90
6/21/90
4/6/90
3/12/90
4/10/90
5/4/90

12/2/91

4/24/90

4/3/91
6/13/90
1/18/90
6/12/90

8/30/90

7/18/90

7/17190
5/10/90
715190
10/23/90
12/12/90
10/24/90
2/18/91
6/6/91
10/10/90

2/8/91
4/10/91

527 With
155 Refuse
-32701 None
369 Graut
38 Giunt
192 Refuse
134 Grant
26 Wiih
344 Grant
198 With
281 Retuse
394 Wil
-327435 Noue
159 Wil
-32762 Noue
366 Grant
153 Keluse
153 Wiik
-32773 None
182 Grant
265 Grant
-32778 None
145 Wiih
265 Grant
178 Refuse
152 Lupse
181 Reiuse
196 Luapse
-32806 None

748 Reiuse |

-32835 Lapse
152 Grant
476 With
176 Grant

30 Lapse
151 Refuse

-32885 Lapse
230 With

-3289S None

-32895 None
169 Refuse

-32958 None
113 Refuse

45 Wiih
101 Refuse
202 Wiih
252 Grant
166 Wiih
277 With
385 Grant
135 With

-33035 Wiil
233 Lapse
272 Refuse

-33079 Lapse



Joel Chaeruka MPhil

T1793
T1794
T1795
T1796
T1797
T1798
T1799
T1800
T1801
T1802
T1803
T1804
T1805
T1806
T1807
T1808
T1809
T1810
T1811
T1812
T1813
T1814
T1815
T1816
T1817
T1818
T1819
T1820
T1821
T1822
T1823
T1824
T1825
T1826
T1827
T1828
T1829
T1830
T1831
T1832
T1833
T1834
T1835
T1836
T1837
T1838
T1839
T1840
T1841
T1842
T1843
T1844
T1845
T1846
T1847

Harare
Harare
Mutare
Harare
Chipinge
Byo
Nyanga
Goro
Byo
Goro
Harare
Harare
Harare
Harare
Shamva
Maro
Masvi
Harare
Harare
Harare
Harare
Harare
Nyanga
Mutare
Harare
Harare
Harare
Byo
Harare
Harare
Harare
Harare
Harare
Mutare
Chegutu
Byo
Harare
Buhera
Harare
Mutare
Harare
Goro
Goro
Harare
Harare
Nuanetsi
Harare
Harare
Harare
Goro
Harare C
Harare
Harare
Harare
Harare

MS

Enforce
Enforce
Use C
Use C
Sec 40
Sec 26
Sec 26
Use C
Use C
Sec 26
Use C
Use C
Use C
Sec 26
Sec 40
Sec 26
Sec 40
Enforce
Enforce

Use C
Sec 26
Sec 40
Enforce
Enforce
Enforce
Sec 49
Use C
Sec 26
Enforce
Enforce
Sec 40
Sec 49
Rd Close
Sec 40
Use C
N

Sec 26
Enforce
Sec 40
Use C
Use C
Sec 26
Enforce
Sec 26
Sec 40
Enforce
Use C
Use C
Sec 40
Enforce
Sec 40
Enforce
Enforce
Enforce

8/21/90
8/22/90
9/11/90
11/28/90
11/10/90
10/11/90
10/29/90
10/31/90
11/1190
11/6/90
11/6/90
11/6/90
11/6/90
11/6/90
11/8/90
11/20/90
11/26/90
11/26/90
11/26/90
11/28/90
12/17/90
12/17/90
12/21/90
12/28/90
12/28/90
1/4/91
1/22/91
1/22/91
1/22/91
1/22/91
2/25/91
2/26/91
3/1/91
3/6/91
3/13/91
3/30/91
4/8/91
4/30/91
4/30/91
4/30/91
5/10/91
5/20/91
5/20/91
5/23/91
5/23/91
5/28/91
5/29/91
6/5/91
6/6/91
6/6/91
7/8/91
7/19/91
7/24/91
7/26/91
7/25/91

Xiv

12/12/90
3/5/91
4/14/92
6/26/92
12/7/92
4/2/91

2/17/93
2/17/93

12/4/90

6/17/91
4/5/91
12/13/90
1/30/91

4/10/91
5/14/91

3/1/91
1/25/95

10/11/91

7/28/91
8/28/91

12/16/91

12/12/91

12/4/91
1/14/92
1/14/92
12/18/91
9/8/94
1/17/92

11/7/91

4/30/92

2/6/92
2/26/92

-33106 Noue
-33107 None
92 Refuse
97 Refuse
521 With
624 Retuse
770 With
153 With
-33178 None
-33183 Lapse
834 Wiih
834 With
-33183 None
28 With
-33185 Graut
-33197 None
-33203 Lapse
203 Wiih
130 Witly
IS Wiih
44 Wiily
-33224 None
110 Wiih
137 Refuse
-33235 Lapse
-33242 None
33 Gl'dul
1464 Witk
-33260 None
262 Retuse
-33294 None
152 Refuse
180 Wiih
-33303 Nonc
278 Grant
-33327 Noue
-33336 None
-33358 None
226 Refuse
-33358 Noue
208 Grant
239 Grant
239 Graat
209 Retuse
1204 With
234 With
-33387 None
155 Grant
-33395 None
-33395 Grant
297 Refuse
202 Refuse
217 Lapse
-33445 None
-33444 Noue



Joel Chaeruka MPhil

T1848
T1849
T1850
T1851
T1852
T1853
T1854
T1855
T1856
T1857
T1858
T1859
T1861
T1862
T1863
T1864
T1865
T1866
T1867
T1868
T1869
T1870
T1871
T1872
T1874
T1875
T1876
T1877
T1878
T1879
T1880
T1881
T1882
T1883
T1884
T1885
T1886
T1887
T1888
T1889
T1890
T1891
T1892
T1893
T1894
T1895
T1896
T1897
T1898
T1899
T1900
T1901
T1902
T1903
T1905

Harare
Harare
Goro
Harare C
Goro
Harare
Goro
Mvurwi
Harare C
Harare
Goro
Gweru
Bindura
Ruwa
Harare
Harare
Norton
Harare
Byo
Harare
Byo
Harare
Harare
Harare -
Harare
Masvi
Harare C
Nyanga
Harare
Nyanga
Maro
Gweru
Harare
Harare
Harare
Maro
Harare
Makoni
Harare
Byo
Harare
Mutare C
Harare
Nyanga
Mutare
Harare C
Harare
Harare
Harare
Harare
Byo
Harare
Harare
Harare
Chipinge

ME
ME '
ME
ME

ME
MC

ME

MC

ME

MTN
MTN
ME
ME
ME

ME

ME
ME
ME
ME
ME,
MTN

ME
ME

Use C
Use C
Sec 40
Sec 26
Sec 40
Sec 40
Sec 40
N

Use C
Sec 40
Sec 40
Sec 49
Sec 40
Sec 26
Use C
Enforce
Use C
Sec 26
Sec 26
Use C
Sec 40
Sec 19
Enforce
Sec 26
Enforce
Sec 40
Use C
Sec 40
Use C
Sec 40
Sec 40
Sec 40
Use C
N

N

Use C
Sec 49
Sec 40
Sec 49
Use C
Sec 26
Use C
Use C
N

Sec 26
Use C
Sec 26
Use C
Sec 49
Sec 49
Sec 26
Enforce
Sec 40
Sec 40
Sec 40

8/7/91
8/1/91
8/7/91
8/7/91
8/7/91
8/13/91
8/13/91
8/23/91
8/26/91
9/5/91
9/6/91
9/5/91
10/10/91
10/31/91
11/12/91
11/20/91
11/26/91
11/28/91
12/3/91
3/12/91
12/23/91
1/2/92
1/15/92
2/8/92
2/18/92
2/19/92
3/4192
3/4/92
3/4/192
3/4/92
3/11/92
3/11/92
3/13/92
3/17192
3/23/92
3/30/92
3/30/92
4/7/92
4/8/92
4/8/92
513192
5/13/92
5/22/92
5/27/92
.6/5/92
6/16/92
6/17/92
6/17/92
6/23/92
6/30/92
6/30/92
6/30/92
7/13/92
7/13/92
7/22/92

XV

3/4/92
12/23/91

1/21/93
9/10/91
9/2/92
11/28/91

3/31/92
3/2/93

1/9/92
12/4/91

6/5/92

8/28/92
7/8/92

5/28/93
7122192
11/11/92
3/24/92
9/24/92

12/3/92
11/25/94
3/23/93
11/13/92
10/29/92

10/9/92
7/13/93

11/10/93
9/8/92

12/4/92
2/15/95
10/21/92

12/8/92
7115/92
1/27/93

10/15/92
1/6/93
2/12/93
3/25/93
8/3/93

210 Reiuse
138 Retuse
-33457 Wiih
533 With
34 With
386 Grant
107 With
-33473 None
218 With
544 Refuse
-33487 Nonz
126 Grant
55 With
-33542 Noane
206 Grant
-33562 Noue
276 Retuse
223 With
-33575 Noue
808 Grant
212 Giunt
314 Grant
69 With
229 Refuse
-33652 None
-33653 None
-33667 Nonc
-33667 None

274 Reruse -

996 Wiih
377 Graut
247 Wiih
230 Refuse
-33680 None
-33686 None
-33693 Post
193 Retuse
462 Wiih
-33702 None
581 Lapse
128 Lapse
-33737 Noue
196 Oui
994 Wiih
138 Wiih
-33771 None
174 Wiih
28 Grant
218 Grant
-33785 None
107 Wiih
190 Grant
214 Grant
255 Grant
377 Ow



Joel Chaeruka MPhil

T1906
T1907
T1908
T1909
T1911
T1912
T1913
T1914
T1915
T1916
T1917
T1918
T1919
T1920
T1921
T1922
T1923
T1924
T1925
T1926
T1927
T1928
T1929
T1930
T1931
T1932
T1933
T1934
T1935
T1936
T1937
T1938
T1939
T1940
T1941
T1942
T1943
T1944
T1945
T1946
T1947
T1948
T1949
T1950
T1951
T1952
T1953
T1954
T1955
T1956
T1957
T1958
T1959
T1960
T1961

Harare
Mutare
Byo
Byo
Harare
Masvi
Chegutu
Byo
Harare
Byo
Byo
Mutoko
Chegutu
Harare
Harare
Harare
Harare
Harare
Kadoma
Harare C
Harare C
Ruwa
Harare
Harare
Goro
Harare C
Goro
Harare
Harare
Goro
Goro
Harare
Harare
Harare
Byo
Glendale .
Mutare
Harare
Harare
Harare
Byo
Byo
Harare C
Nyanga
Harare
Harare
Byo
Harare
Harare
Nyami
Shamva
Harare
Harare
Harare
Ruwa

Sec 26
Use C
Use C
N

Use C
Use C
Sec 40
Sec 26
Enforce
Enforce
Sec 40
Sec 40
Sec 40
Use C
Use C
Sec 26
Use C
Use C
Sec 40
Enforce
Use C
Use C
Sec 40
Sec 40
Sec 40
Sec 26
Enforce
Use C
Sec 49
Enforce
Use C
Sec 26
Sec 26
Sec 49
N

Sec 49
Use C
Sec 40
N
Enforce
N

N
Enforce
N

N

Sec 40
Sec 26

7/22/92
7/22/92
9/16/92
10/7/92
11/17/92
12/2/92
12/3/92
12/4/92
12/4/92
12/4/92
12/28/92
1/15/93
1/18/93
1/18/93
1/22/93
5/26/93
5/26/93
5/26/93
5/26/93
6/9/93
6/10/93
6/10/93
8/10/93
8/10/93
8/10/93
8/10/93
8/10/93
9/7/93
9/7/93
10/18/93
10/18/93
10/16/93
11/4/93
11/4/93
11/5/93
11/10/93
11/11/93
12/7/93
12/8/93
12/13/93
12/16/93
12/16/93
1/3/94
2/11/94
2/28/94
4/27/94

' 5/18/94
5/24/94
6/8/94
6/17/94
7/1/94
7/13/94
7/26/94
8/4/94
8/9/94

XVi

2/16/93
9/28/92
4/7/94

5/12/99

2/26/93
5/9/94
10/20/93
5/17/93

11/21/94
12/9/94
6/14/93

9/2/93
12/24/93

12/30/93

12/23/93
11/12/93
10/14/93

6/22/94

1/6/94
3/29/94

4/28/94

4/22/94
3/17/94

2/14/95
7/20/94
8/8/94
1/6/95
1/19/95
1/19/95

209 Refuse
-33807 None
12 With
-33884 None
506 Grant
-33940 None
2351 With
-33942 None
-33942 None
84 Wiih
497 Grant
278 Grant
119 With
-33987 None
-33991 None
544 Grant
562 Refuse
19 With
-34115 None
-34129 None
84 Retuse
197 Out
-34191 Grant
-34191 None
142 With
-34191 None
135 Wiih
66 Wiih
37 Refuse
-34260 None
-34260 None
249 Grant
-34277 None
-34277 None -
-34278 Noae
37 Refuse
138 Grant
-34310 Grant
-34311 None
136 Lapse
-34319 None
-34319 None
109 Refuse
34 With
-34393 None
293 Grant
63 Lapse
76 With
212 Retuse
216 Giant
202 With
-34528 None
-34541 None
-34550 None
-34555 WNone



Joel Chaeruka MPhil

T1962
T1963
T1964
T1965
T1966
T1967
T1968
T1969
T1970
T1971
T1972
T1973
T1974
T1975
T1976
T1977
T1978
T1979
T1980
T1981
T1982
T1983
T1984
T1985
T1986
T1987
T1988
T1989
T1990
T1990A
T1991
T1992
T1993
T1994
T1995
T1996
T1997
T1998
T1999
T2000
T2001
T2002
T2003
T2004
T2005
T2006
T2007
T2008
T2009
T2010
T2011
T2012
T2013
T2014
T2015

Beitbridge
Byo
Harare
Harare
Harare
Harare
Harare
Harare
Gwanda
Shurugwi
Harare
Harare
Ruwa
Umzingwa
Byo
Lomagun
Goro
Harare
Harare

Goro
Harare
Harare
Goro
Harare
Matobo
Harare
Banket
Harare
Goro
Harare
Nyanga
Goro
Byo

Goro )
Vic Falls
Bulilimam
Vic Falls
Kariba
Nyanga
Mutare
Harare
Harare C
Harare
Mazowe
Kariba
Harare
Harare
Harare
Harare C
Byo

Goro
Ruwa
Goro

MTS

ME
ME
ME
ME
ME
ME
MTS
MID
ME’

MTS

zz

XVii

9/5/94
8/31/94
9/23/94
9123/94
9/23/94

10/14/94
10/14/94
10/24/94
11/1/94
11/7/94
12/9/94
12/20/94
1/13/95
2/17/95
3/14/95
4/24/95
4/24/95
4/24/95
5/8195

6/1/95 .

6/15/95
8/24/95
8/24/95
10/18/95
10/30/95
112195
12/19/95
12/20/95
12/15/95
12/15/95
1/8/96
2/8/96
2/20/96
3/13/96
2/15/96
4/3/96
4/15/96
517196
517196
517196
5/29/96
6/10/96
6/12/96
6/20/96
/4196
8/6/96
8/9/96
8/15/96
8/28/96
8/28/96
9/13/96
9/16/96
10/11/96
11/3/96
11/12/96

3/16/95
12/21/94

11/9/95

2/15/96
2/15/96

5/15/97

12/6/96

521197
3/24/97
11/27/96
7122197
9/25/97
2/12/98
/5196

1/14/97
2/4/97

3/18/97
3/18/97

12/277/96
3/13/97
1/21/97

-34582 None
-34577 Noue
174 Grant

89 Wiih
-34600 None
-34621 None
-34621 Nm'l'c
-34631 None
-34639 Nune
-34645 Mone
~34677 None
-34688 Noue
-34712 None
-34747 Noue
-34772 Noue
199 Grant
-34813 Grant
-34813 Noue
-34827 None
-34851 None
~34865 None
175 Grant
175 Grant
-34990 None
~35002 None
560 Grant
-35052 Grant
-35053 Noune
-35048 None
357 Grant
-35072 None
-35103 None
-35115 None
-35137 Noue
-35110 Noue
-35158 Grant

401 Grant .

321 Wiih
204 Lapse
441 Retuse
484 Out
612 Wiih
23 Grant
-35236 None
-35250 Ketuse
161 With
179 Wiih
-35292 None
202 Grant
202 Grant
-35321 Grant
-35324 None
77 Lapse
130 Refuse
70 With
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T2016
T2017
T2018

Harare ME Sec 40 12/17/96  1/16/97 30 With
Nyanga MN N 12/18/96 -35417 None
Byo MTN  Enforce 12/20/96 11/21/97 336 Post

” i e
it
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APPENDIX 4: SAMPLE OF APPEAL CASES

CASE

AT1421
AT1423
AT1425
AT1434
AT1436
AT1439
AT1441
AT1448
AT1449
AT1450
AT1461
AT1466
AT1470
ATI1472
AT1477
AT1479
AT1483
AT1484
AT1492
AT1493
AT1516
AT1522
AT1529
AT1542
AT1544
AT1545
AT1559
AT1564
AT1570
AT1576
AT1587
AT1589
AT1591
AT1592
AT1594
AT1600
AT1622
AT1635
AT1639
AT1648
AT1652
AT1668
AT1674
AT1684
AT1692
AT1697
AT1701
AT1704
AT1715
AT1734

DISTRICT PROVINCE TYPE

Sal

Sal

Sal
Sal
Byo
Sal
Maro
Sal

Sal

Sal
Chiredzi
Sal

Sal

Sal

Sal

Sal

Sal

Sal

Sal

Sal
Harare
Harare
Harare
Harare
Harare
Byo
Harare
Harare
Harare
Maro
Harare
Harare
Harare
Harare
Harare
Makoni
Goro
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Harare
Mutare
Harare
Gwanda

ME
ME
ME
ME
MTN
ME
ME
ME
ME

ME
MTS

Use C
Use C
Use C
Sec 40
Sec 26
Use C
Sec 40
Sec 26
Sec 40
Sec 26
Sec 40
Sec 26
Use C
Use C
Use C
Use C
Use C
Use C
Sec 40
Use C
Use C
Sec 26
Use C
Use C
Use C
Use C
Sec 26
Use C
Use C
Sec 40
Use C
Use C
Use C
Sec 49
Use C
Use C
Sec 40
Sec 40
Sec 49
Sec 26
Sec 26
Sec 40
Sec 26
Use C
Sec 26
Use C
Use C
Use C
Use C
Sec 40

DATE
LODGED FINALISEDAYS

XiX

71/76
7121176
11/12/76
6/2/71
6/23/77
919177
10/4/77
1/3/78
313/78
3/16/78
11/6/78
4/19/79
12/11/779

5/19/80
1/11/80
7/2/80
772180
6/19/81
7127181
8/3/82
1/18/83
6/9/83
9/19/83
12/6/83
12/20/83
8/3/84
10/11/84
8/9/84
1/2/85
5/29/85
6/6/85
8/14/85
8/26/85
10/29/85
1/30/86
12/9/86
4/22/87
5/20/87
9/1/87
11/6/87
2/18/88
3/23/88
4/25/88
6/22/8%
8/16/88
10/17/88
10/24/88
1/19/89
5/18/89

DATE

2/25/77
2/28/77
7120177
9/20/78
3/15/78
4/19/78
9/27/18
6/27/18
7/18/78
7/24/78
3/5/79
11/21/79
7/15/80
6/26/80
8/19/82
2/2/81
12/3/80
12/17/80
8/6/81
11/19/81
9/13/82
3/1/83
11/14/83
1/18/84
5/28/84
4/24/84
12/11/84
12/5/84
11/27/84
6/6/85
8/15/85
8/28/85
2/24/86
9/17/85
2/4/86
6/17/86
3/18/87
8/25/88
719187
2/26/88
7/28/88
10/19/88
8/2/88
10/31/88
2/16/89
12/6/88
2/3/89
8/30/89
7/12/89
9/22/89

TIME

29398
822
388
154
168

48
it5
41
42
158
121
174
126
130
55
84
155
78
83
194
22
98
138
99
491
50
178
265
244
132
189
239
112
109
310
174
127

DECISION

Refuse
Grant Con
Grani
Grant
Grunt
Retuse
Reiuse
Grant
Refuse
Grant
Grant
Grant
Retuse
Refusc
Refuse
Oldél
Grant
Grant
Refuse
Grant
Grant
Grant
Grant
Grani
Grant
Grant
Grant
Grant
Refuse
Refuse
Refuse
Grant
Refuse
Refuse
Refuse
Refuse
Grant
Grant
Refuse
Grant
Grant
Grant
Grant
Grant
Retuse
Refuse
Refuse
Retuse
Grant
Grant
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AT1739
AT1753
AT1784
AT1791
AT1798
AT1827
AT1833
AT1834
AT1840
AT1844
AT1848
AT1869
AT1880
AT1882
AT1897
AT1906
ATI1918
AT1935
AT1938
AT1942
AT1952
AT1956
AT2003
AT2014

For Abbreviations See Key at the Beginning of Case Register Tables

Harare
Ndanga
Harare
Goro
Byo
Chegutu
Harare
Goro
Harare
Harare
Harare
Byo
Maro
Harare
Harare
Harare
Mutoko
Harare
Harare
Glendale
Harare
Nyami
Harare
Ruwa

Use C
Sec 40
Sec 26
Sec 40
Sec 26
Sec 40
Sec 26
Use C
Use C
Sec 40
Use C
Sec 40
Sec 40
Use C
Use C
Sec 26
Sec 40
Sec 49
Sec 26
Sec 49
Sec 40
Use C
Sec 26
Sec 26

7/12/89
9/13/89
4/4/90
7/12/90
10/11/90
3/13/91
5/10/91
5/20/91
6/5/91
7/19/91
8/7/91
12/23/91
3/11/92
3/13/92
6/17/92
7122/92
1/15/93
917193
10/16/93
11/10/93
4/27/94
6/17/94
6/12/96
11/3/96

XX

12/14/89
9/14/90
12/12/90
4/10/91
6/26/92
12/16/91
12/4/91
1/14/92
11/7/91
2/6/92
3/4/92
7/22/92
3/23/93
10/29/92
7/15/92
2/16/93
10/20/93
10/14/93
6/22/94
1/6/94
2/14/95
1/19/95
7/5/96
3/13/97

Refuse
Grant
Grant
Refuse
Retuse
Grant
Grant
Grant
Grant
Refuse
Refuse
Grant
Grant
Retuse
Graat
Refuise
Grant
Refuse
Grant
Refuse
Grant
Grant
Grant
Refuse
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APPENDIX 5

GLOSSARY

Southern Rhodesia/ Rhodesia/ Zimbabwe
Stand/Plot
Salisbury/Harare
Gwelo/Gweru
Gatooma/Kadoma
Umtali/Mutare

Que Que/Kwekwe
Fort Victoria/Masvingo
Selukwe/Shurugwi
Hartley/Chegutu

Lake Kyle/Mutirikwi
Mazoe/Mazowe
Sinoia/Chinhoyi
Nuanetsi/Mwenezi
Umvukwesi/Mvurwi

These terms were referred to in Chapter Five, the old name and the new name.
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APPENDIX 6

ANALYSIS OF ECONOMIC DATA: INDEXES: ZIMBABWE

YEAR INFLATION RENT (Residential) BUILDING INDEX
1996 21.4 986.8 1541.9
1995 22.6 802.4 1297.3
1994 22.3 687.6 1081.1
1993 27.6 593.8 947.5
1992 42.1 436.3 872.3
1991 23.3 351.8 637.7
1990 155 290.5 464.0
1989 254.9 252.5
1988 19.2 226.1 309.9
1987 28.6 223.2 292.4
1986 28.8 203.3 260.8
1985 15.7 167.5 221.7
1984 31.1 151.8 187.3
1983 28.9 134.7 166.2
1982 121 117.4 142.2
1981 131 107.2 125.4
1980 51 100.0 100.0
1979 115 93.8 86.3
1978 7.4 81.9 71.8
1977 7.1 71.4 65.4
1976 6.8 64.1 56.2

ADAPTED FROM CSO 1999

For Rent Index and Building Index 1980 is the base year. This is mfierie Chapter
Six.
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APPENDIX 7

THE HERALD NEWSPAPER PROPERTY PRICES/COSTS YEAR BY YEAR IN Z$

YEAR TWO BED- HOUSE PLOT AND FARMS RENT
ROOMED THREE THREE 500Ha TO | INDUSTRY
FLATS BEDROOM BED- 1000Ha 700-
ROOMED 1500sg.m
HOUSE
1996 420 000 1 200 000 1 500 000 2 000 000 10 000
1995 325 000 575 000 1270 000 2 000 00( --
1994 325 000 530 000 800 000 1 100 00d --
1993 320 000 500 000 -- 3 000 000 6 500
1992 300 000 590 000 700 000 -- --
1991 250 000 530 000 175 000 1 200 00d --
1990 250 000 450 000 120 000 500 000 7 000
1989 255 000 325 000 300 000 300 000 --
1988 68 000 195 000 60 000 -- 1200
1987 46 000 95 000 100 000 260 000 6 000
1986 35 000 90 000 -- 160 000 --
1985 13 000 85 000 -- -- --
1984 24 000 42 000 65 000 110 000 1500
1983 19 000 72 000 40 000 40 000 800
1982 12 000 75 000 30 000 80 000 1200
1981 -- 48 000 24 000 125 000 --
1980 12 000 45 000 43 000 100 000 1500
1979 10 500 18 750 25000 -- 425
1978 16 000 22 000 31 000 70 000 200
1977 12 000 23 000 25000 25000 600
1976 -- 29 000 20 000 -- 420

Source: The Herald 1976 to 1996 (National Archivesf Zimbabwe)

For the Two Bed-roomed Flats, Houses, Plots and Farms the figures shoilvlgoss
purchase/selling price. For industry, the figures show the cost of renting premises.
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APPENDIX 8

ANALYSIS OF POPULATION DATA AND NUMBER OF EMPLOYEES

YEAR IMMIGRATION | EMIGRATION NET TOTAL
MIGRATION EMPLOYEES
1996 3286 1629 1652 1273700
1995 2901 3282 (-381) 1239 600
1994 2921 3474 (-579) 1263 300
1993 3461 3056 405 1 240 300
1992 3171 2620 551 1 236 200
1991 3583 4031 (-448) 1 244 000
1990 2 964 4224 (-1260) 1192 200
1989 3342 4 565 (-1 223) 1166 700
1988 2915 4 305 (-1 390) 1131200
1987 3925 5330 (-1 405) 1085 100
1986 4 452 3787 655 1081100
1985 5471 6918 (-1 447) 1052 500
1984 5567 16 979 (-11 413) 1 036 400
1983 6 944 19 067 (-12 123) 1033 400
1982 7715 17 942 (-10 227) 1045 900
1981 7 794 20 534 (-12 740) 1037 700
1980 6 407 17 240 (-10 833) 1009 900
1979 3647 12 951 (-9 304) 984 700
1978 4 650 16 467 (-11 817) 986 200
1977 5914 14 556 (-8 642) 1012 200
1976 7941 13013 (-5072) 1 033 400
ADAPTED FROM Central Statistical Office 1999
Number of employees refers to people in formal employment. From 191060

employment grew by a mere 240 300 new jobs. This is referred to in Chapter Six.
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APPENDIX 9

RESEARCH FORM: DATA FIELDS FOR PLANNING PERMISSION APPL ICATIONS

DATE OF ACTIVITY/REPLY | DATE EXPECTED EXTENSION OF ISSUES ARISING ACTUAL
APPLICATON ACKNOWLEDGED | DECISION DATE | TIME DECISION DATE

This is the form that was used to record data on sampled planning appeal cagestbéied from files at the Administrative Court,
Department of Physical Planning and National Archives. It referred to in Chapter Four.
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APPENDIX 10
MINISTER OF LOCAL GOVERNMENT MEMORANDUM 1955 AUGUST
SUBDIVISION OF LAND IN RURAL AREAS

1. Despite the entitling of the Act as the Town and Countmyrifhg Act, country planning
in the wider sense is not directly an objective of the Act, #tené of its application being
dependent upon the size of subdivision to which the provision of the Aaypjglied by regulations.

Originally subdivisions up to 100 acres were subject to control. Latewas increased to 250
acres, then in 1953 the Minister of Agriculture and Lands pressed for control over sabsglitos
be increased to 1000 acres but the Minister of Internal affaissrelactant to agree to any
extension of control under the Act for purely agricultural purposesad considered that whilst
such control might be desirable it was not a matter comingrwitibnvn planning” in the generally
accepted sense but rather a form of control which should be exelyyséhe Minister of
Agriculture acting under special legislation for the purpose. Theemaas to have been raised
in Cabinet for discussion but with the advent of Federation the question temporarily ivad.she

The subject was opened a year later by the Chairman of theaNResources Board and further
examination of the problem ensued. The Minister of Local Goverhmeaffirmed his
predecessor’s view that matters of this sort were not within the acceppeafdhe Act and that
neither he nor the Town Planning Department were qualified tovddala subject which was
mainly concerned with the suitability of land units for agricatyurposes. Ultimately the Board
suggested that it would constitute a subcommittee under its contrexamine and make
representations upon the subdivision of all land in rural areas. Tkisvedf accepted and the
matter was put to Cabinet in the form of a recommendation thatéseribed area be increased
from 250 to 3000 acres. (S.R.C. {55}"8feeting). Prescription of 3000 acres was considered
unreasonable and it was felt that something in the region of 1000ve&sesore related to the
need for control. Further discussions took place in the Cabinet dhwigngst 1955 and it was
decided eventually that control would be limited only to subdivisions of @3 @r less. This
was written into the regulations and still stands in-so-far as the colonylasleis concerned.

2. The Natural Resources Board has never been satisfied wittiettisson and on many
occasions it has reviewed the matter with the Minister ofciuatid Internal Affairs. In the end
the Board took the matter direct to the Prime Minister witeremce particularly to the Nuanetsi
Area. The Board maintained that it was required under thed&asources Act to conserve and
improve the natural resources of the Colony and that this duty imclkei®rcement of sound
utilisation of such resources and protection of the land from abuseaiteweln form. Attention
was drawn to events in the Nuanstsi Ranch Area where land whicla éely years previously
had been subdivided into small units which on account of their situationcaemgletely sub-
economic for agricultural and ranching purposes. The Board areat that such irresponsible
action was destroying the food producing potential of the areaahtblbe stopped. It had no
powers to take action under the Natural Resources Act so it sihieghse of powers under the
Town and Country Planning Act for some form of control which would enatdecdnsider upon
its merits every case for subdivision of land in rural areasatter what the size. It was agreed
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that something must be done, and this as soon as possible, to stop thantediand irresponsible
subdivision of land in the Nuanetsi Area. The gravity of the situatamnanted immediate action
and despite doubt as to its legality the Town and Country Planningtiegalavere amended on
the 2F' December, 1956 to provide for control over subdivision of 15 000acres dnlédss
Nuanetsi Area whilst leaving control throughout the rest of the Caanis existing basis of 750
acres or less.

3. The validity of this amendment to the regulations is extrem@lptful and in fact the
Solicitor General has given it as his opinion that it is “ultras/l. This was understood to be the
position at the time that the amendment to the regulations washmalsit it was decided to
proceed with the promulgation of the amendment and then to considgretsteon of amendment
to the Act at a later date.

4, The objects of the Act have been reviewed and it is cleaathatated at the beginning of
this memorandum, country planning in the wider sense is not withinape st the Act. Itis in
section 65 that the power to control subdivisions is provided but in thessmtign control does
not apply if the size of the subdivision exceeds a prescribedadgaroperty being subdivided is
situated outside of a scheme area or of any area under jurisdiction of localtyauffiais section
as at present worded does not provide power to prescribed differ@nitrarelation to subdivisions
in different parts of the Colony and it is for this reason thatatmendment published last
December is considered to be valid. The provision under section 65 isydrpadogical one
having in mind that the whole of object of the Act is control of towmslavelopment and the
factors leading to such development. The formation of Townships &nsesubdivision of land
into small pieces in suitable areas. Small plots arise $ubdivision of larger areas and so on
until it is seen in retrospect that in suitable areas it @muthir the breaking down of farms that the
process of urban development commences. It is for that relagbprovision for control over
subdivision of land is made in the Town and Country Planning Act. \Witdtol over the break-
down of farms is necessary when this is likely to lead todtebkshment of a township, it is not
until such breakdown reaches the stage where the size and nurshbdivisions lead to close
settlement indicating the beginnings of ultimate urban developmentotatplanning control
need be applied, and it is unreasonable to suggest that the critedems$dres which will lead to
urban development should be different in different parts of the Col®hg. following extracts
from the Minister’s explanation during the Committee stage of this legislate relevant:-
(Debates Volume 25 part Il columns 2145 et seq)
“The whole idea of the clause is not to prevent people subdividirth dah to prevent them
subdividing it with an unexpressed intention of commencing a township. “..Thére is no
intention to prevent anybody surveying a portion of their or lettingetimg it unless it is the
beginning of the creation of a township. We have had examples axapegs of land have divided
it into big plots, which did not show any indication of becoming a tovpnsHiaving succeeded in
getting it divided into big blocks, they next proceeded to have tlogdbkubdivided. We suddenly
found our selves with a township on our hands without having taken the nggeesautions to
ensure that the owner of the township should provide the roads and theesmawéssary. “....."
| think the farming members will agree if anybody is startthe development of a township
without telling us, we have to have some means by which we cact adiat his intentions are.
As long as there is no apparent intention of commencing the cugiinga township there will be
no difficulty. The Minister will not insist on meticulous plans.”
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5. It is clear that for the true purpose of the act it was unsagew increase the prescribed
area in its application to the Nuanetsi subdivisions. Neverthtieshas been done and the
consequences now required to be resolved. The violation of suitable planfang®in that area
has been checked. So far no one has contested the validity of tketioagwhich has been
enforced but it still remains to be decided whether or not to arhenitbivn and Country Planning
Act to cover this discrepancy or consider the matter from an entirely difiamgld.

6. As already has been explained, the whole object of Town Planegigjation is to control
the establishment and development of urban areas. Of necessitprihisl must extend to
adjacent rural areas and this extent power to control rural subdwis essential otherwise the
outward spraw! of development would carry on at heavy cost for the jomowatsservices to the
area. Control of the subdivision of land in rural areas in the siteoé agricultural and pastoral
economies is unrelated to Town Planning but at the same timeait ismportant point of
government policy to see as far as possible that the subdivisiamdin rural areas does not take
place on such a scale and in such a manner so as seriously tothep@nlony’s agricultural
potential.

The problem boils down to the two aspects — “Country Planning” frioen viewpoint of
agricultural and pastoral needs and “Town and Country Planning” frorofthidian development;
and the inter-relationship of the two. Starting from scratch wiiin land the first phase is
subdivision of this land into economic farming units. The size ottkabdivisions will depend
upon accessibility, availability of water supplies and fertoityhe soil. Town planning control is
necessary as the population is widely distributed and none of themolif close settlement
arise. Nevertheless, control over the use of the land is ied$emtrder to preserve and make full
use of its productivity. In the course of the time a central mgetace for the community comes
into being and at this centre shops and offices together wittendisl buildings follow. This
brings into being the second phase where Town Planning Control should bd,aqplieas the
area thrives so will the community increase and likewise regetbivn Planning control to extend
through various phases into the surrounding countryside. There will tneedap of the control
factors of both phases in the area dividing the two forms of cofitha recently published Report
of the Select Committee on Development of Unimproved Land contairesbamendation that
a National Land Development Authority be established. This authatityrdoubtedly come up
against the need for co-ordination of the requirements of producershfedand (agriculture, and
possibly mining) and those of the producers on the land (industry and commercegsasitisat
under the proposed authority two separate branches dealing alittagzect will be needed, one
dealing with country (and town) planning and the other with town (and country) planning.

7. It is suggested that there is a clear need for special legislationeio“country planning”
control. This could be done through a separate enactment but denpagferable to deal with it
as a new part to the existing Town and Country Planning Act. Thedtiddficulty is to decide
the dividing line between the need for application of country planningypaiid that of town
planning policy. The existing prescribed area, 750 acres, is riditpllange from the town
planning angle but is far too small from that of country plannibgs subdivision of well over a
square mile in size (640 acres) and one or even several ddizhicannot be considered as
demonstrating the nucleus of township development. Even 250 acres rslaegeefor this
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purpose but bearing in mind the future need for land for public purposes amdistitey policy to
reserve for this purpose up to a maximum off;12t does appear desirable for town planning
policy to go into operation upon subdivisions of less than 250 acres outssdbetne areas in
cases where future urban development is indicated.

The suggestion then is that Part IV of the Town and Country PlaAginge amended to apply
only to subdivisions of 250 acres and that a new part be added tottteed®al with subdivisions
of land not otherwise covered. The new part could be placed under stdation by the proposed
Land Development Authority from which body recommendations would be todte Minister.
The authority would deal with these matters in consultation witbépartment of Lands and the
Federal Ministry of Agriculture. It would not be necessaryhis hew part to include clauses
concerning reservation of land for public purposes or the payment oivered but it would be
necessary to include provision for any large subdivisions requirechéorestablishment of
industrial undertakings to be dealt with under Part IV and to peothdt where the authority
considers that residential small holding factors are outweghimguétural considerations (e.g. the
Inyanga area) it may recommend that a rural scheme beeatkclBriefly then, the set up would
be two authorities, a land development authority in which agricultural anat@astnsiderations
will predominate and a town planning authority in which urban developmendeoatsons will
predominate. The former would deal with all uses and partitionsidfdawn to lots of 250 acres
subject to a provision that within scheme areas town planning objectensverride. The latter
would deal with all declared scheme areas subject to the prénasagdricultural objections in
respect of plots over 250 acres may override, and with any proposasigblish lots of under 250
acres outside all scheme areas. It goes without sayingldisat liaison between the two will be
necessary and that within scheme areas the existing arranggefor consultations with the
Natural Resources Board will continue.

The text above is an extract from government files on a meeting by the Minister of Local
Government and senior officers on the subject of subdivisions in the rural areas. It
demonstrates how policy was formulated.
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