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ABSTRACT

Environmental provisions have become a common inclusion in trade agreements.
Their incorporation is somewhat far-reaching, and more comprehensive in a manner
complimentary to the main trade liberalisation provisions. At the helm of this inclusivity
is the concept of sustainable development, which is key in the successful
establishment, and implementation of trade liberalization structures. Through this
concept, environmental provisions among other considerations, have found their way
into trade agreements be it at bilateral, regional or multilateral level. This inclusion can
be attributed to the growing awareness of states of aspects such as climate change
as well as the increased strive towards sustainable development. At the helm of this
trade and the environment relationship, is the role of the WTO, which is the global
regulating body of all thing international trade. Critics allege the failure by this body to
effectively address sustainability and environmental issues that multilateral level albeit

it's supposed to then give a guide to regional and bilateral trading relationships.

This dissertation clarified the incorporation of environmental and sustainability
provisions in the SADC, COMESA, TFTA, AfCFTA and the IEPA trade agreements. It
explored the extent of environmental assessments carried out to determine the
effectiveness of the environmental provisions incorporated in the final agreement.
Furthermore, this dissertation explored different regional and country approaches in
how they have included environmental and sustainability provisions in their trade
agreements as well as national policy and law. Close consideration was given to the
USA, Canada and the EU, as they are leading jurisdictions in undertaking

environmental assessments of trade agreements both ex post and ex ante.

This comparison helped to demonstrate which approach seems more effective at
causing change as well as providing information and guidance in policy formulation.
Qualitatively, the research concluded that there is not yet established a one size fits
all method of assessment. However, there is nothing barring states from using all the
existing models of assessments for more definitive results. Further, the research
established that it is important to carry out both ex post and ex ante assessments to

ensure the state parties get the maximum benefits possible from trade agreements an

policy.
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CHAPTER 1

THE NEXUS BETWEEN TRADE AND THE ENVIRONMENT

1.1INTRODUCTION

The concept of subjecting trade agreements to environmental assessment is a subject
that has been gaining momentum over the years. The motivation to do so emanates
from the inextricable link between the two. Over the years, the inclusion of
environmental provisions in free trade agreements to achieve freer trade that is
sustainable has become a common feature during trade negotiations. The relationship
between the two cannot be ignored given that international trade is an important factor
where sustainable development is concerned!. Of interest on this matter is how
environmental issues can best be integrated into trade agreements, particularly
highlighting on the importance of environmental assessments. For the purposes of this
research, the word environment refers to the components of the earth, which includes
land, water and air (all layers of the atmosphere); all organic and inorganic matter;
living organisms; and the interacting natural systems that include components of the

foregoing.

Over the years, growth in trade related activities has had its share in contributing to
the negative changes in the environmental landscape. On the other hand, however,
trade regulation has been accepted as a contributory panacea to environmental
rehabilitation. The key question to the relationship between trade and the environment,
regards whether or not advancements in trade liberalization for economic centric goals
also gives attention to environmental goals. Arguments have been put forward that
trade liberalization is mostly concerned with economic growth whilst adversely
affecting the environment. Thus, the push towards the inclusion of environmental

provisions in trade agreements to ensure freer trade in a more sustainable manner.

A number of trade agreements have been concluded with the inclusion of
environmental provisions. The inclusion of these provisions follows in some cases the
undertaking of environmental assessments, which enable the inclusions of
environmental provisions applicable to the given geographic area. This follows the

emphasis of the Rio Declaration of 1992 that, one of the important factors that should

1 See the Rio Declaration of 1992 and its Agenda 21
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realize the concept of sustainable development is global trade. This is captured in
principle 12, which calls upon states to ensure that their promotion of an open
international economic system towards economic growth should also be inclusive of
sustainable development to better address the problems of environmental
degradation. The Rio Declaration further calls for trade policy measures for
environmental purposes not to constitute a means of arbitrary or unjustifiable
discrimination or a disguised reaction on international trade?. The Marrakesh
Agreement of 1994 recognised this principle of the Rio Declaration. It went on to
provide that state parties in their trade and economic endeavours, should have the
concept of sustainable development as an objective, seeking to protect and preserve
the environment and to enhance the means for doing so in a manner consistent with

their respective needs and concerns at different levels of economic development?.

Given that the World Trade Organization and its enabling agreement is the
international body regulating trade among its members, and seeks to ensure that, its
members promote sustainable development in the course of their trade. The same
objective should cascade to regional trade agreements, as their text will need to
conform to the rules of the WTO, should their members also consist of members of
the WTO. Following on this path, a number of countries have been entering in trade
agreements that include a comprehensive section of environmental issues these
include, the North American Free Trade Agreement (“NAFTA”) and the Trans-Pacific
Partnership Agreement (TPP). For the NAFTA in particular, members like Canada

undertook environmental agreements prior to concluding the agreement.

The importance of environmental assessment of trade agreements cannot be
overemphasised. However, there are trade critics who argue against that although
trade and the environment are related disciplines, they should coexist in their individual
capacities as opposed to having environmental issues feature in trade issues. They
proceed to argue that, issues to do with the environment are strictly non-trade and
their enforcement should not be the subject matter of a trade agreement?. In this

regard, this dissertation seeks to highlight the importance of environmental

2 Principle 12 of the Rio Declaration on Environment and Development.

3 Marrakesh Agreement Establishing the World Trade Organization paragraph 1 of the preamble.

4 R.V Anuradha, “Trade and Environment Under the TPP”, page 255 of A. Das and S. Singh’s, “Trans-Pacific
Partnership Agreement, A framework for future trade rules?”, Sage Publications India Private Limited, 2018.
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assessments on trade agreements and policies for Zimbabwe. This is because
Zimbabwe is party to many trade agreements that have a bearing on its environment
for example the Southern African Development Community (SADC), the Common
Market for Eastern and Southern Africa (COMESA) and the recently concluded Africa
Continental Free Trade Area (AfCFTA). It will also seek to derive lessons from other

countries that have yielded plausible results, for possible implementation in Zimbabwe.

1.2BACKGROUND

The discussion surrounding the linkages between trade and the environment began in
the early 1990s following two major developments in international trade law®. Until
recently, environmental issues were barely featured in trade agreements but fully
addressed in standalone environmental agreements. Their inclusion in the Marrakesh
Agreement establishing the WTO was a mere statement in the preamble that did not
necessarily create an obligation to act on state parties. Notable standalone
agreements catering for environmental issues include the UNFCCC, CBD and CITES.
These standalone agreements, elaborated on state obligations in respect of the
environment and means to sustainable management of the same through concrete
steps. The UNFCCC'’s Kyoto Protocol as well as the Montreal Protocol of the Vienna
Convention even went on to differentiate approaches to environmental issues for
developed countries as opposed to those of developing countries having considered

a number of factors including contribution to the environmental problem.

There is quite some debate surrounding the trade and environment relationship,
particularly the effects of trade liberalization on the environment. Promoters of trade
liberalization, raise concerns regarding the negative effects of increased
environmental regulations on trade liberalization, citing that it may result in creating
trade barriers as opposed to removing the same, which is the aim of trade
liberalization. Such barriers, which could be brought about by environmental
regulation, could reduce efficiency gain brought about by trade. Trade can have both
positive and negative effects on the environment in that, on one hand, the growth of
economies emanating from the expansion of trade, can affect the environment by

increasing pollution or degrading the natural resource base. On the other hand, the

5 M. Condon, “The Integration of Environmental Law into International Investment Treaties and Trade Agreements
Negotiation Process and the Legalization of Commitments”, Virginia Environmental Law Journal, Volume 33, Issue
102, 2015, page 106
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increase in trade activity supports the economic growth of a country as well as its
development and capacity to sustainably manage and develop its environment. This
can be through access to advanced and in some cases new technologies, brought
about by liberalising trade and improving market access to trading partners, which in
turn will increase a country’s production efficiencies and a reduction in environmental

harming strategies.

Environmentalists on the other hand argue for environmental regulation of trade citing
the main reason that it reduces the negative impact of trade on a country’s welfare. It
is argued that stringent environmental policies are compatible with an open trade
regime as they create markets for environmental goods that can subsequently be
exported to countries that follow suit on environmental strandards — the so-called first-
mover advantage®. This is especially true for complex technologies such as renewable
energies. As such, the inclusion of environmental provisions in trade agreements,
result in a harmonised environmental regulation which is beneficial for both developing

and developed countries.

This inclusion of environmental provisions in trade agreements is no easy task. States
have employed some assessments to determine the extent to which the trade
agreements may affect their environment and incorporated provisions that will directly
address any concerns. In some cases however, generic provisions are employed and
resultantly they have no bearing on the sustainable management or development of a
given state’s environment. These are some of the concerns that seen the introduction

of environmental assessments towards sustainable development.

1.3PROBLEM STATEMENT

Proponents for environmental protection have been pushing forward the idea of
subjecting trade agreements to environmental assessments over the years. Their
motivation stems from the concerns that there is not necessarily enough being done
to anticipate and address the risks to the environment associated with or resulting from

trade agreements with other states. Environmental assessments of trade agreements,

6 Trade and the Environment, accessed at https://www.oecd.org/trade/topics/trade-and-the-environment/ on 09
March 2020
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can present opportunities on trade that are not easily conceived in the absence of such

assessments.

Section 73 of the Constitution of Zimbabwe’ accords every person the right to an
environment that is not harmful to their health or well-being; that is protected for the
benefit of present and future generations, through reasonable legislative and other
measures. It further provides for these legislative and other measures to be such as
would prevent pollution and ecological degradation; promote conservation; and secure
ecologically sustainable development and use of natural resources while promoting
economic and social development. To achieve this, the state is obligated to take
reasonable legislative and other measures, within the limits of the resources available

to it, to achieve the progressive realisation of these rights.

In connection with this right, are the provisions of section 4 of the Environmental
Management Act [Chapter 20:27] (the EMA Act), which further recognises this right as
well as a set of principles of environmental management which include the principles
of sustainable development and impact assessments®. Section 97 as read together
with the First Schedule of the EMA Act proceeds to provide for those projects that
should be subjected to EIAs. A reading of the provisions however seems to refer to
only local projects to the exclusion of trade agreements. There is no other policy or

law that speaks to EIAs save for the provisions of the EMA Act.

It is argued that environmental assessments can enable states to direct attention to
concerns relating to the environment and impacts of a given agreement on a specific
area of the environment®. Other arguments relating to which form of assessment
between ex ante or ex post assessments, present a compelling analysis of the
relationship between the trade agreement and the environment as well as a clear
picture for policy makers and negotiators relating to what should be done. Others have

even argued for the employment of both ex ante and ex post assessments?°,

This dissertation therefore considers Zimbabwe’s approach to environmental

assessments of regional trade agreements in light of its national laws and the

7 Constitution of Zimbabwe 2013

8 Section 4 (2) (e) and (f) of the EMA Act.

9 DAC Guidelines and Reference Series, ‘Applying Strategic Environmental Assessment: Good Practice Guidance
for Development Co-operation’ OECD Publishing 2006, pages 23 to 28

10 1bid
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interaction of the same. This consideration will assess the adequacy of the law and
policies, as well as the regional trade agreements in considering environmental
protection and management issues. It will also look into the processes related to the
assessments and possible challenges emanating from these processes if any.
Consideration will also be given to what other countries have done in the same area

and derive any lessons from their experiences for possible application in Zimbabwe.

1.4RESEARCH OBJECTIVES

Flowing from the above discussion, the position of environmental assessments of
trade agreements, with emphasis on developing countries, deserves attention, a point
that is the main motivation of this dissertation. Activities that have unfolded over the
years surrounding this area are indicative of environmental and trade related issues,
generating interests among researchers. In addition, a number of trade agreements
and policies have since incorporated environmental provisions to be adhered to during
the operation of the agreement. The aim of this dissertation therefore, is to analyse
environment assessments of trade agreements employed by some jurisdictions. It will
brief consider and compare the methodologies employed and the influence of such
assessments on the trade agreements themselves. The research will then evaluate
the effectiveness of the assessments in to the extent that environmental provisions

are integrated into the agreements.

Its focus will be on a comparison of different country approaches of considering
environmental issues in trade agreement in a bid to demonstrate and effective
approach that leads to agreements with positive effects or impacts on the environment.
In addition, it seeks to establish positive recommendations that will influence policies
and trade agreements that employ more than idle provisions but rather create a

definite obligation on the part of the state to act.

This dissertation intends to add to the body of literature surrounding environmental
assessments of trade agreements in the context of Africa, with emphasis on
Zimbabwe. The conclusions and recommendations developed will be in the best
interests of the country as they can be employed towards its overall gain from
international trade as well as enabling the government to make the informed policy

decisions, which strike a balance on issues of economic growth and those of
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sustainable development. The motivation for this study is the pursuit of innovative
ways through which countries can be driven to focus on environmental and social

issues alongside their pursuit of trade opportunities and economic growth.

However, this dissertation will not go into the detail regarding the different methods
and techniques of environmental assessments but rather, it will briefly consider the
techniques and what they entail, derive lessons from countries where they have been
employed, in comparison to what Zimbabwe has employed, viz its legal and policy
status. It will also assess the practicality of environmental assessments, juxtaposing
the employment of either ex ante or ex post assessments or both, and lessons learnt

from other jurisdictions.

1.5RESEARCH QUESTIONS

This dissertation is motivated by the continually increasing interest in the trade and
environment relationship. Currently, environmental concerns are at the forefront of
most international negotiating bodies including trade related bodies. This is because
of the increasing concerns relating to environmental degradation because of various
human activities, trade included. As such, this dissertation will seek to address the
following questions:

e Whatis the importance of environmental assessments of trade agreements and

related policies towards sustainable development?

e How has Zimbabwe been employing the principle of environmental

assessments in its trade agreements and policies?

e Which jurisdiction has successfully benefitted from environmental assessments

of its trade agreements?

e Which approach can be deemed effective in environmental assessments that

Zimbabwe can employ?

1.6 METHODOLOGY

This dissertation is based on doctrinal research, which will be conducted mostly
through analysing secondary sources comprising published articles, working papers,

reports, books and journals. The research will further draw from relevant international
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instruments pertinent to the area of trade and the environment and these will include
instruments of organisations such as the WTO, UNFCC, OECD, CBD, CITES, SADC,
COMESA, and AfCFTA among others.

1.7RESEARCH OUTLINE

This Dissertation is organised into five Chapters, which will be relayed as follows:

Chapter One — provides the background and structure to this research, whilst

highlighting its importance.

Chapter Two — gives a broad appraisal of the theoretical aspects of the research. It
comprises detail on the principle of sustainable development and environmental
assessments as they relate to trade, methods of environmental assessments.
Perspectives will also be given on the different stances to the relationship between

trade and the environment and how the WTO relates to the relationship.

Chapter Three — explores trade agreements that Zimbabwe is party to and
highlighting whether they have been subjected to any form of environmental
assessments by the parties thereto. It will also consider the extent given to
environmental issues in the presence or absence of environmental assessments. In
this regard, focus will be on the following trade agreements; the SADC, COMESA,
TFTA, IEPA and the AfCFTA. The Chapter will conclude by summarily looking into
Zimbabwe’s Legal and Policy framework providing for environmental assessments

and the extent of their provisions.

Chapter Four — is a consideration of environmental assessments in other countries
and other trading blocs similar to the ones considered for Zimbabwe. It will also do a
comparative analysis of the different approached to environmental assessments in the

jurisdictions considered.

Chapter Five — Condenses findings on environmental assessments in Zimbabwe’s
regional trade agreements and policies and identifies gaps if any, in the methods of
environmental assessments and in Zimbabwe’s environmental assessment

processes. The second part will discuss these findings linking them to the reviewed

18



literature, as well as the comparison with other jurisdictions. The research questions

will then be revisited and conclusions and recommendations made.
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CHAPTER 2

TRADE LIBERALIZATION, SUTAINABLE DEVELOPMENT AND
ENVIRONMENTAL ASSESSMENTS
2.1INTRODUCTION

Environmental Assessments are essential to the conclusion of RTAs if the USA,
Canada and EU approaches are anything to go by. The aims of the assessments, is
to identify the potential economic, social and environmental impacts of the RTA. Of
recent, the relationship between trade and the environment has become very
significant in international relations. Particularly in relation to the impact of trade and
trade policies on the environment as well as the effects of environmental measures on
trade flows and the employment of trade measures to achieve the aims of

environmental policies.

The manner, in which trade is conducted, has significantly changed due to the
increasing global economic interdependence, trade liberalisation and “globalisation”.
The growing environmental pressures, particularly, the use and exploitation of natural
resources, further exacerbate this. It is therefore argued that for trade and the
environment to be mutually supportive, the trade liberalisation process should be
paralleled with the development and strengthening of effective environmental policies
nationally, regionally and internationally®. It is further argued that, “trade friendly”
environmental policies proffer an incentive for technological innovations, promote
economic efficiency and improve productivity'?. From this position, one can conclude
that trade laws need to support as opposed to constraining the development and
implementation of non-protectionist environmental measures. A position argued by
Indian theorist that it should be done in standalone policies and agreements as
opposed to having environmental provisions in trade agreements*3. Ideally however,
trade liberalisation should also seek to assist in eliminating those trade positions that
result in damage to the environment given it is one of the objectives of the Marrakesh

Agreement to promote sustainable development.

11 South Africa Department of Environmental Affairs and Tourism. “Environmental Assessments of Trade Related
Agreements and Policies in South Africa” 2005, page 4 accessed at http://www.deat.gov.za on 24 February 2020
12 |bid

13 Supra note 4
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In a utopia, trade and environmental concerns should be able to coexist and
complement each other in terms of implementation. The failure to harmonise the two
concerns, is outed as one of the causes of environmental degradation, threats to
biodiversity and destruction of ecosystems. Further, non-coordination between the two
areas, will see demand of a product by one party, resulting in the compromise of
conservation priorities in as far as that same product is concerned. This therefore
warrants the need for environmental assessments of trade agreements, to safeguard

the environment from being subjected to such compromises.

2.2INTERNATIONAL LAW ON SUSTAINABLE DEVELOPMENT

Sustainable development plays an important role in international trade law to the
extent of being employed in dispute settlement. Whether it is referred to as an
objective, a norm, a principle or a mere concept, its importance is undoubtable. Others
describe sustainable development as an ‘interstitial norm’ or ‘meta principle’, which
does not necessarily possess normative force in the traditional sense but rather
operates by modifying the normative effect of other primary norms of international
law'*. Whilst the law in this regard would consider an existing or emerging corpus of
international legal principles and instruments addressing the intersection between
environmental and economic laws, towards development that benefits present and
future generations. It is not clear whether or not this concept has gained the character
of a customary norm of international law nor does this uncertainty void it of its
normative value in the same'®. Sustainable development may however, be used to
calm tensions between potentially conflicting norms, a position the ICJ opined that the
need to reconcile development with environmental protection, is what is expressed in
the concept of sustainable development!®. The Permanent Court of Arbitration in the
Iron Rhine Railway!’ case, also affirmed the concept integrates environmental and
economic development concerns. Its legality is however not confirmed but it can be

noted as an internationally agreed objective as is evidenced by its provision in many

14 G. Marceau and F. Morosini, “The Status of Sustainable Development in the Law of the World Trade
Organisation” Arbitragem E Comercio Internacional, Estudos em Homenagem A Luiz Olavo Baptista, Editora
Quatrtier Latin do Basil, 2013, page 60

15“Sustainable Development Law & Policy” Volume 10, Issue 1, Fall 2009 page 2, accessed at
http://www.wcl.american.edu/org/sustainabledevelopment on 18 February 2020

16 Gabcikovo-Nagymaros Project (Hungary v Slovakia) 1997, ICJ, 7, 140

17 Arbitration Regarding the Iron Rhine Railway Belgium, Belgium v Netherlands, 24 May 2005
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international and regional treaties!® and in international trade treaties such as the
Marrakesh Agreement!® and the General Agreement on Tariffs and Trade (GATT)%°.
Given the aforementioned trade agreements, relate to the major world trade regulating
body, it cements the well representation of the concept of sustainable development in
international trade law. This was even acknowledged in the US —Shrimp?! dispute,
where the WTO Appellate Body agreed that the preamble of the Marrakesh
Agreement, which informs not only the GATT but also all other WTO Agreements,

expressly acknowledges the objective of sustainable development.??

Sustainable Development can be traced in the Stockholm Declaration??, which
considered issues around the integration of economic, environmental, and social
justice. Essentially, state parties were encouraged to employ an integrated and
coordinated approach in their developmental plans, and ensure that the policies are
alive to the need for environmental protection and improvement. The provision of
sustainable development in the Stockholm Declaration went on to influence the 1980
World Conservation Strategy of the International Union for the Conservation of Nature.
The Brund